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ARBITRATION DECISIONS
Arbitrator Hatfield Found That The Town Violated The Parties’ CBA When 
It Denied 111F Injured Leave Benefits To A Police Officer Who Claimed 
That His Dormant PTSD Was Exacerbated By a Traumatic Incident At Work

In Massachusetts, firefighters and police officers are eligible 
for leave without loss of pay in accordance with MGL c. 41, 
§111F for a period of incapacity incurred because of an inju-

ry sustained in the performance of their duty without their fault. 
Generally, where there is dispute about whether an injury was sus-
tained in the performance of the employee’s duty, the party with 
the most compelling medical evidence on the issue of causation 
prevails.

In Town of Sheffield, 48 MLC 190 (January 24, 2022), Arbitrator 
Timothy Hatfield found that the Town of Sheffield (“Town”) vio-
lated the parties collective bargaining agreement (“CBA”) when 
it denied Police Officer Christopher Colello (“Colello”) injured 
on-duty benefits in accordance with the 111F provision in light of 
undisputed medical evidence showing that a traumatic incident 
at work exacerbated his dormant Post-Traumatic Stress Disorder 
(“PTSD”).

To recap the pertinent facts, in July 2018, Colello applied to the 
Sheffield Police Department (“Department”). During his inter-
view for the position, Colello shared details with the Department 
about prior traumatic incidents and the PTSD and depression he 
suffered because of those incidents. Before being hired by the 
Department, he had sought treatment for his mental illness. There 
was no dispute that he was able to perform his duties as a police 
officer when hired by the Department. 

His dormant PTSD gradually returned after an October 23, 2019 
incident involving a man who drove a skid steer with the raised log 
grabber directly at Colello despite being commanded by Colello 
to stand his ground. At that point, he feared he was going to be 
killed or sustain a serious bodily injured. Colello had reported the 
incident to the Department after it occurred.

In February 2020, Colello told the Police Chief that he was not 
happy with his compensation and complained about being stuck 
on the night shift and stated that it made it difficult to make time 
for his family. On July 2, 2020, Colello met with the Chief to in-
form him that the October 23, 2019 incident had brought back his 
PTSD and depression, and that he needed to go on § 111F injury 
leave as he needed to get treatment. Afterwards, he provided the 
Town with medical records showing that he was getting treated 
for his PTSD. The Town denied his request for §111F injury leave, 
claiming that he failed to show a causal link between the October 
23, 2019 incident and the exacerbation of his PTSD. The Town 
particularly relied on the fact that Colello never reported to any-

one that he had suffered a job injury as a result of the incident until 
approximately six (6) months later.

Arbitrator Hatfield found that Colello was entitled to §111F injury 
leave benefits in light of undisputed medical evidence showing 
that he was exposed to a traumatic incident while performing his 
duties as a police officer. The undisputed medical evidence stated 
that the October 23, 2019 incident was the cause of the exacerba-
tion of Colello’s PTSD symptoms and made him unable to per-
form his duties. Nothing indicated that his PTSD was caused by 
any other non-work-related incident.

Arbitrator Hatfield chided the Town for denying Colello’s applica-
tion for §111F injured leave based on unsupported allegations that 
Colello’s promotion to Sergeant and/or home life issues caused 
his injury. The Town would have been better positioned to make 
that argument if it had introduced medical evidence in support 
of its position that his promotion and/or personal issues were the 
proximate cause of his PTSD. Arbitrator Hatfield was also unper-
suaded with the Town’s argument that the length of time it took 
Colello to request help somehow justified its denial. This is es-
pecially the case when dealing with emotional injuries such as 
PTSD where symptoms can develop months or even years after 
the traumatic event.

Arbitrator Hatfield Denied Grievance On Procedural Grounds Because 
It Was Not Timely Filed Even Though The Town Never Raised A Timeliness 
Defense During The Grievance Process

In arbitration, the “plain meaning rule” makes it clear that when 
the collective bargaining agreement (“CBA”) language is clear 
and unambiguous, arbitrators will not look outside the four com-
ers of the CBA to determine the meaning of the language. Elkouri 
& Elkouri, How Arbitration Works, 434 (6th Ed. 2003). Elkouri 
& Elkouri, How Arbitration Works, pp. 434 (8th Ed. 2016) states 
that, “where the parties’ collective bargaining agreements contain 
specific language and requirements regarding the filing of griev-
ances, arbitrators will deny a grievance where the procedure is not 
followed, at least in the absence of mitigating circumstances.” See 
also Town of Dudley, ARB-092-2008 (Hatfield, 2009)(Finding the 
Union’s grievance not procedurally arbitrable because the Union 
failed to follow the procedural requirements in the grievance pro-
cedure that were clear and unambiguous and did nothing to cure 
the defect even after it was made aware of it.)

Recently, in Town of Longmeadow, 48 MLC 279 (March 3, 2022), 
Arbitrator Hatfield found that the grievance was procedurally 
non-arbitrable because it was not filed in a timely manner. In Town 
of Longmeadow, the CBA clearly and unambiguously states that 
any grievance not processed within ten (10) days of the date of 
the occurrence of the subject of the grievance shall be deemed to 
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have been waived. The CBA also makes it clear that the Arbitrator 
cannot add, change or modify the express provisions of the par-
ties’ agreement. 

The Union filed a grievance alleging that the Town violated the 
parties’ CBA when it invoiced and collected from the Grievant the 
full amount of his health insurance premium cost during an un-
paid leave of absence for medical reasons. Arbitrator Hatfield held 
that the Grievant knew or should have known about the Town’s 
intention to collect from him the health insurance premiums on 
September 17, 2020. The grievance in this case was not filed with 
the Town until mid-November, which made it untimely. Arbitrator 
Hatfield rejected the Union’s attempt to construe the Town’s ac-
tions as a continuing violation because the deduction covered the 
period of August 14, 2020 through October 2020. 

Arbitrator Hatfield also rejected the Union argument that the 
Town had waived its right to assert this timeliness defense when 
it did not raise it in the grievance process absent express language 
in the CBA that required it to be raised before arbitration. On a 
practical note, even if the CBA does not contain such language, it 
is best practice for employers to raise procedural defenses early in 
the grievance process for the reasons set forth below.

The general view among arbitrators is that, unless an explicit 
provision in the CBA provides a deadline for raising timeliness, 
whether a party waives its right to raise timeliness in these types of 
circumstances is a question left to the arbitrator. Many arbitrators, 
like Arbitrator Hatfield, take the view that the parties do not waive 
such right unless the CBA includes specific language requiring the 
parties to raise procedural defenses during the grievance process. 

On the other hand, there is a handful of arbitrators who have pre-
viously held that if the parties do not make an objection to un-
timeliness during the grievance process, the right to object may be 
deemed to have been waived. The reasoning is as follows:

[A]rbitrators can require the parties to follow their contract pro-
visions and to do so in good faith. For instance, arbitrators can 
cause the parties to have frank and full discussions by sustaining 
objections to new evidence and arguments brought to light for 
the first time at the arbitration hearing. One exception, of course, 
would be when such evidence was unavailable during the griev-
ance procedure and the party seeking it had done an earlier ade-
quate but unsuccessful investigation to obtain it. Merely allow-
ing some time to study the document or to interview the client 
about the new document or new argument is grossly inadequate. 
It does not lead to informed justice, but to what has been referred 
to many times as “trial by ambush.” . . . [P]rocedural justice is 
important. By their rulings, arbitrators should not reward parties 
who ignore or refuse to disclose requested facts and positions. 
Such early disclosures, especially during the grievance proce-
dure, will promote earlier resolution of the parties’ disagreements 
and will result in more informed justice for them both.Elkouri & 
Elkouri, How Arbitration Works, ch. 5, p. 25 (8th Ed. 2016)

With that in mind, waiting until arbitration to raise a procedural 
issue may result in the forfeiture of the issue. That could mean an 
unsatisfactory outcome, particularly if the matter will be vigorous-
ly contested by both sides, which could result in lengthy litigation 
and legal expenses that could have been easily avoided.

PROTECTED ACTIVITY
Hearing Officer Found That The City Unlawfully Terminated Three 
Firefighters For Raising Concerns About A Favored Candidate To The 
Fire Chief Position In Light Of The Sexual Assault Allegations Against The 
Candidate

In City of Westfield, 48 MLC 248 (February 16, 2022) Hearing 
Officer Meghan Ventrella found that the City of Westfield (“City”) 
violated the law when it terminated three (3) Firefighters in retali-
ation for their protected, concerted activity. 

The facts found by the Hearing Officer indicate that the Firefighters 
were concerned that the favored candidate (“Egloff”) to the Fire 
Chief position had allegedly sexually assaulted several females 
at the St. Patrick’s Day parade in 2016. One of the Firefighters 
hosted a meeting with the other Firefighters at his home to discuss 
their concerns about Egloff’s alleged sexual assault of several fe-
males and that it would further frustrate the difficult working con-
ditions if the City promoted him to Chief. The Firefighters then 
sent an anonymous letter to the City raising their concerns about 
Egloff, which prompted the City to hire an Outside Investigator to 
investigate the Firefighters’ attempted interference with the hiring 
process. Egloff was ultimately promoted to Chief.

Hearing Officer Ventrella found that the Firefighters’ meeting con-
stitutes concerted, protected activity and that they also engaged 
in concerted, protected activity when they made statements in 
the State Police investigation into the allegations of misconduct 
against the Chief. Although some of the allegations of sexual as-
sault were false, the Firefighters did not know they were false and 
had a good faith belief that they were true.

Hearing Officer Ventrella also found that the City’s Fire 
Commission terminated the Firefighters in an effort to penalize or 
discourage their protected activity. During the termination hear-
ing, the Fire Commission criticized the Firefighters for raising 
concerns about Egloff’s sexual assault allegations. On top of that, 
she found it apparent that the Fire Commission relied entirely on 
the Investigator’s report which criticized the Firefighters for com-
plaining about Egloff’s sexual assault and their involvement in the 
State Police investigation. 

BARGAINING OBLIGATIONS
Union Failed To Show That The City Had A Binding Practice Of Granting 
Union Members Paid Leave To Conduct Union Elections

To establish a unilateral change violation, the Union must show 
that: 1) the employer altered an existing practice or instituted a 
new one; 2) the change affected a mandatory subject of bargain-
ing; and 3) the change was established without prior notice and 
an opportunity to bargain. City of Boston, 20 MLC 1603, 1607 
(1994). The first prong requires the Union to show that there was 
a binding past practice. 

For instance, in City of Fall River, 48 MLC 185 (January 21, 
2022) the issue was whether the City of Fall River (“City”) vio-
lated the law when it failed to grant Union members paid time off 
to conduct union elections without having to use their vacation 
or personal leave. Hearing Officer Sullivan rightly found that the 
Union failed to provide sufficient evidence to show that a binding 
practice existed. 
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At the Department of Labor Relations (“DLR”) hearing, the 
Union offered the testimony of the current Union President and a 
staff representative, but those witnesses were not able to provide 
specific examples that would indicate that the City always granted 
paid leave to Union members to conduct union elections. The wit-
nesses only made conclusory statements. 

The Union further unsuccessfully argued that the presence of unit 
members conducting an election in public areas should have led 
the City to conclude that those employees were on paid leave and 
not using their own paid time off. For obvious reasons, Hearing 
Officer Sullivan was not convinced that the mere presence of 
Union members conducting an election in a public area in and of 
itself resulted in the conclusion they were on paid leave and not 
using their own paid time off. n
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