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1. Maybe don’t wave a chainsaw at your neighbors?

New property owners often are unaware of their new neigh-
borhood’s history and practices, or even of easements 
burdening their properties. In Keaveney v. Ayers, 30 LCR 

184 (2022), Justice Kevin T. Smith was asked to grant a prelim-
inary injunction to stop a new owner of a subdivision property 
from preventing other owners from using a dock on his land that 
they believe is a common property of the subdivision.

The parties to this action are all neighbors who own properties in 
a six-lot residential subdivision called Cushing Landing, on the 
North River in Scituate. In the 1970s, the original developer re-
corded a Declaration of Covenants and Restrictions for the sub-
division which purported to create certain rights, obligations, and 
restrictions binding on all lots. The Declaration created “common 
properties” within the subdivision including (1) all circulation 
paths, (2) recreational areas (tennis court, boat landing, and dock), 
(3) driveways, (4) private ways, and (5) all underground utilities. 
The Declaration provides that:

Every owner shall have the right and easement of enjoyment in 
and to the Common Properties for all purposes for which said 
Common Properties are customarily used within the Town of 
Scituate, which shall be appurtenant to and shall pass with the 
title to every Lot…

The Common Properties are shown on an exhibit attached to 
the Declaration. An exhibit that is unfortunately difficult to 
read. Judge Smith found that the record shows that the Common 
Property dock extends from what is now 5 Cushing Lane, Mr. 
Keaveney’s property. The dock access path is located partially on 
Mr. Keaveney’s property and partially on the abutting property 
owned by two of the defendants.

Plaintiff Keaveney acquired his property on May 25, 2020. After 
a series of disagreements with his neighbors, he brought suit on 
July 28, 2021, seeking a ruling that the rights set forth in the 
Declaration are no longer in effect. Several of his neighbors coun-
tersued, seeking a declaration to the contrary.

The defendants filed affidavits claiming to have used the dock 
on the Keaveney property since each purchased their residenc-
es in the subdivision. One couple, who bought their property in 
1976, claim to have used the dock “freely and regularly” for over 
40 years. Another couple claim to have used the dock since pur-
chasing their property in 2016. The defendants alleged that Mr. 
Keaveney had posted “No Trespassing” signs on the dock and 
path, installed a locked gate at the entry to the path, reported their 
use of the dock to the police, and otherwise acted in a hostile and 
aggressive manner toward them when they attempted to use the 

path and dock. They claimed that he threatened to cut down the 
dock, while holding a chainsaw, when one of the defendants was 
standing on the dock.

Mr. Keaveney admitted to posting the signs, installing the gate, 
and calling the police. He denied doing anything hostile or aggres-
sive, or ever threatening anyone with a chainsaw. He claimed that 
his actions were necessary because the dock is not safe and is no 
longer licensed under Chapter 91.

On April 14, 2022, the defendants filed a motion for preliminary 
injunction, to stop Mr. Keaveney from taking “self-help” actions 
to prevent them from using the path and dock, and to require him 
to maintain the status quo as it existed before he brought suit. Mr. 
Keaveney opposed the motion and denied that he had taken any 
“self-help” actions.

When considering a motion for preliminary injunction, a judge 
first evaluates the moving party’s claim of injury and chance of 
success on the merits. If the judge is convinced that failure to issue 
an injunction would subject the moving party to substantial risk of 
harm, the judge then must balance that risk against any similar risk 
of harm to the nonmoving party that the injunction might create. 
What matters is not the amount of harm a party might conceivably 
suffer. Rather, what matters is the risk of harm in light of the par-
ty’s chance of success on the merits. Only if the balance between 
these risks favors the moving party may a preliminary injunction 
properly issue. Generally, a preliminary injunction is not warrant-
ed if monetary damages are available. E.g., Packaging Indus. 
Group, Inc. v. Cheney, 380 Mass. 609, 617, 621 (1980); see also 
GTE Prods. Corp. v. Stewart, 414 Mass. 721, 722-723 (1993).

The core issue for Judge Smith was whether the easements cre-
ated by the Declaration remained in full force and effect or had 
been extinguished based on or more of the theories advanced by 
Mr. Keaveney. Whether the easements were properly created is 
a mixed question of fact and law. Where an express easement is 
unambiguous, its interpretation is based solely on the language 
of the document that created it. But extrinsic evidence is admis-
sible to construe the easement if the language is ambiguous as 
to its nature, scope, or location. The lack of a precise location in 
the creating instrument is not reason to negate the creation of an 
easement. Judge Smith found “little question” that the original de-
veloper meant to create easements allowing all subdivision prop-
erty owners to use the “common properties” including a path and 
dock. The defendants argued that the location of the path and dock 
are established by the plan attached to the Declaration, or by years 
of use. Mr. Keaveney argued that the illegibility of the plan made 
it unlikely that the defendants would meet their “high burden” of 
proving that the easement exists. Judge Smith found unambiguous 
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the existence of the easement to use a path and dock, although its 
location and whether it has been extinguished may be subjects for 
trial after discovery closes. The defendants were likely to succeed 
in their claim to enjoy an easement to the “common properties,” 
which include the path and dock. They satisfied the first prong of 
the test for issuance of a preliminary injunction.

The defendants asserted that Mr. Keaveney’s attempts to prevent 
them from using the path and dock constituted irreparable harm 
because his actions were depriving them of their property rights. 
It is settled under Massachusetts law that real property is unique, 
that monetary damages will often be inadequate to redress the 
loss of one’s interest in land. E.g., Greenfield Country Estates 
Tenants Ass’n, Inc. v. Deep, 423 Mass. 81, 88-89 (1996) (citing 
cases). Mr. Keaveney’s attempts to prevent the defendants from 
using the path and dock interfered with their property rights in the 
easement. Even if, as he contended, the deprivation of property 
rights was minor, it would not be readily susceptible to redress by 
monetary damages.

Denying the preliminary injunction would risk continued conflict 
among the parties until trial. Judge Smith found that it would be 
slightly more harmful for the defendants to lose their rights to 
walk along the path and use the dock than it would be for Mr. 
Keaveney to tolerate their presence. Especially as Mr. Keaveney 
is not living at his property, having demolished the original house, 
and begun construction of a new house. Judge Smith granted the 
defendants’ request for a preliminary injunction.

2. A 4% increase in development costs is not “economic 
hardship.”

In In re: Kotowicz, Trustee of the Batchelor Street Nominee 
Trust, 30 LCR 216 (2022), Justice Michael D. Vhay again de-
nied withdrawal of land from registration to a developer whose 
only justification was it would cost more to prepare survey plans 
complying with Land Court requirements.1  At issue are 86 acres 
of vacant registered land abutting Bachelor Street in Granby. It is 
all but 0.87 acres of a parcel registered in 1964. Mr. Kotowicz, 
who had been in the building business for years prior, purchased 
the land in 2000 and later transferred its ownership to the trust. He 
plans to divide the parcel into 25 separate building lots.

Mr. Kotowicz initially claimed that subdividing the parcel as reg-
istered land would take a year and cost $70,000, and that subdi-
viding the parcel after withdrawal from registration would take 
only 2 months and cost only $10,000. After a hearing to discuss 
the scant evidence he had presented to the court, and after hav-
ing his surveyor consult with the Land Court’s Chief Surveyor, 
Mr. Kotowicz provided further financial details. He estimated 
that the subdivision development costs—including building the 
infrastructure that would be required as a condition of approv-
al—would be $2,177,300, which includes $80,000 his surveyor 
believes will be required to produce a “survey in accordance with 
the Land Court Manual.”

Section 52 of G.L. c. 185 allows the owner of registered land to 
withdraw the land from Chapter 185 by filing a notice of volun-
tary withdrawal supported by one of four enumerated grounds 
or if “the owners of the registered land have demonstrated other 
good cause for withdrawal under this section including, but not 
limited to, economic hardship by reason of the land being reg-
istered which may include the burdens and expenses of further 
dividing the registered land into lots for separate conveyance.” 
(emphasis added) The italicized language was added by the 2014 
amendment of Section 52. Justice Vhay interpreted the addition 
of this language as allowing him to consider the “burdens and ex-
penses” of a Land Court survey, but not relieving the owner of 
the requirement to show that those burdens or expenses would 
create “economic hardship.” Finding no Land Court or appellate 
decisions construing “economic hardship.” Justice Vhay turned to 
standard methods of statutory interpretation.

The American Heritage Dictionary of the English Language de-
fines “hardship” as “extreme privation; adversity; suffering.” 
Section 52 sets forth four grounds for voluntary withdrawal, be-
fore the catchall “good cause” ground Mr. Kotowicz was claiming. 
The first two are “mathematically precise”2  and the third applies 
only to land that has been or will be submitted to G.L. c. 183A 
(condominiums) or c. 183B (timeshares). The fourth, added as 
part of the 2014 amendments, allows withdrawal from registration 
of land improved by an occupied building not used or occupied as, 
nor designed for use or occupancy as, a 1-to-4 family residential 
dwelling. From this, Justice Vhay gleaned a legislative choice not 
to give the owners of such residential buildings a simple path to 
withdrawal from registration.

The plain meaning of “hardship” and its context in Section 52 
means that an owner seeking to subdivide property for residen-
tial purposes for “other good cause” must demonstrate extreme 
privation, adversity, or suffering. The evidence showed that Mr. 
Kotowicz bought 86 acres of vacant land as an investment prop-
erty, that he knew at the time that it was registered, that he was 
prepared to finance at least $2,097,300 to subdivide it, and that the 
projected $80,000 additional cost of a Land Court survey would 
increase his development costs by less than 4%. Mr. Kotowicz had 
not shown that his project could not bear that additional expense, 
that he could not recover the additional cost when he sells the sub-
divided parcels, or that producing a Land Court survey would de-
lay his project inordinately. Justice Vhay denied Mr. Kotowicz’s 
complaint for voluntary withdrawal from registration.

This decision and In Re: Jorde suggest that developers are un-
likely to succeed in establishing that the additional costs resulting 
from land being registered create economic hardship warranting 
withdrawal from registration. It will be interesting to see the situ-
ation in which Judge Vhay or another Land Court Judge finds that 
the “burdens and expenses of further dividing the registered land 
into lots for separate conveyance” rise to the level of economic 
hardship. Stay tuned.

1. Readers may recall that Justice Vhay dismissed a similar petition in In Re: 
Jorde, 30 LCR 81 (2022). The discussion of that decision in the prior quarter’s 
commentaries provides further details of the history of G.L. c. 185, § 52.

2. The first applies to land that is less than all the total area of two or more contig-
uous parcels in common ownership.” The second applies to land that is less than 
10% of the land area to which the original certificate of title pertains and the rest of 
the land has been conveyed.
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3. You do not need a Section 6 finding or a variance to do 
something that is allowed by right.

Sometimes people seem determined to make things harder than 
they need to be. In Maldonado v. Lynn Zoning Board of Appeals, 
30 LCR 218 (2022), Justice Robert B. Foster was called upon to 
decide whether reestablishing a two-family use of a building that 
predated the adoption of zoning by the City of Lynn required a 
Section 6 finding or a variance. He chose neither.

A two-family residence was built on the property at 19 Hood 
Street, Lynn in the early 1900s. This was well before the City of 
Lynn adopted its first zoning ordinance, in 1925. The house was 
used as a two-family dwelling into the 1970s, with each floor hav-
ing two means of (interior) egress, its own heating system, its own 
kitchen, and separately metered electrical service. Sometime in 
the 1970s, the use of the first floor changed from residential to a 
funeral home. After the funeral home director died in 2006, his 
heirs briefly rented the building as a two-family residence. Later 
that year, the use of the property was changed to a single-family 
residence. The property was empty when Buena Vista Properties, 
LLC (of which Mr. Maldonado is Manager) purchased it in early 
2020.

Buena Vista wants to restore the property to two-family use. To do 
so, it sought a finding from the Lynn Zoning Board of Appeals un-
der G.L. C. 40A, § 6 that doing so would not be of substantial det-
riment to the neighborhood. The City’s Law Department opined 
(for reasons unstated in the decision) that a use variance would be 
required. The Law Department then rewrote Buena Vista’s peti-
tion to request a variance and advertised and scheduled a variance 
hearing before the Board of Appeals. The Board denied the appli-
cation for a variance to use the property as a two-family dwelling.

Buena Vista appealed the variance denial and asked for a declara-
tion that restoration of the two-family use was protected as a law-
ful nonconforming use under G.L. c. 40A, § 6, because that use 
would not be substantially more detrimental to the neighborhood. 
Justice Foster found both arguments were based on an erroneous 
premise.

The property’s nonconformity is not use related. Single-family 
homes and two-family homes are allowed by right in the district, 
and funeral homes are allowed by special permit.3  The property’s 
nonconformity is with respect to lot area and frontage, require-
ments that apply to any use. A lot size or frontage nonconformi-
ty is a structural nonconformity, not a use nonconformity, i.e., it 
renders nonconforming the structure on the lot. See Comstock v. 
Zoning Bd. of Appeals of Gloucester, 98 Mass. App. Ct. 168, 
170 (2020) (garage on undersized lot with insufficient sidelines 
was nonconforming structure); Gale v. Zoning Bd. of Gloucester, 
80 Mass. App. Ct. 331, 332 (2011) (lot area nonconformity made 
pre-existing cottage a nonconforming structure). There was no 
dispute that the lot size, frontage, and structure pre-dated Lynn’s 

1925 adoption of its first zoning ordinance, and that since then the 
house had been a lawfully pre-existing, nonconforming structure.

Buena Vista wanted to return the house to its previous two-family 
use, a use allowed by right. It was not proposing to reduce the lot 
area or frontage. No variance or Section 6 finding was required. 
Structural and use nonconformities involve separate, distinct 
analyses. And even if one assumed that the proposed change of 
use triggered Section 6, the so-called second “except” clause pro-
vides that no finding is required “where alteration, reconstruction, 
extension or structural change to a single or two-family residen-
tial structure does not increase the nonconforming nature of said 
structure.” It was undisputed that Buena Vista’s plans would not 
change the nonconforming lot size or frontage.

Finally, the Zoning Board of Appeals argued that the use of the 
property for a two-family house had been “abandoned” for two or 
more years.4  But “abandonment” applies to a nonconformity. All 
uses made of the property were allowed under the ordinance. And 
there was no evidence that property had not been used, let alone 
abandoned. The proposed two-family use is allowed by right. The 
structure is lawfully nonconforming due to lot size and frontage. 
The proposed use will not change those nonconformities. No 
variance or Section 6 finding is required. Judge Foster annulled 
the Lynn Zoning Board of Appeals’ decision and declared Buena 
Vista free to seek a building permit or other necessary permit(s) to 
convert the house back into a two-family home.

4. Neighbors’ attempted use of a town meeting vote to block 
affordable housing fails.

In Carroll v. Select Board of Norwell, 30 LCR 310 (2022), Justice 
Kevin T. Smith decided that a town meeting vote orchestrated by 
neighbors opposed to an affordable housing project did not over-
ride the unanimous vote of a town meeting 17 years earlier to 
“make available” the land for affordable housing.

In 1989, the Town of Norwell acquired by tax takings two contig-
uous parcels of land off Wildcat Lane totaling approximately 6.3 
acres. Norwell eventually foreclosed all rights of redemption for 
the parcels. In 2004, the Norwell town meeting voted to authorize 
the Select Board to make the land available for affordable hous-
ing. In 2007, the Norwell town meeting adopted an Affordable 
Housing Bylaw which authorized the creation of the Norwell 
Community Housing Trust (“CHT”), whose trustees were to be 
appointed by the Select Board.

Thereafter, CHT hired a consultant to delineate the wetlands on 
the Wildcat Lane property and to assess the property’s develop-
ment potential. Circa 2009, a developer who owned vacant abut-
ting land obtained approval for and constructed a high-end resi-
dential subdivision, the Wildcat Hill Development. In 2013, CHT 
hired a civil engineering and surveying firm to conduct a feasi-
bility analysis of the Town’s Wildcat Lane land to determine if it 
was capable of supporting multiple housing units to be built under 

3. As Judge Foster discussed in footnotes 1 and 2, it was not clear whether the 
property is in an R-4 Apartment House district or an R-2 General Residence dis-
trict, but those districts both allow single- and two-family homes by right and fu-
neral homes by special permit.

4. G.L. 40A, § 6 also provides that, “A zoning ordinance or by-law may define and 
regulate nonconforming uses and structures abandoned or not used for a period of 
two years or more.”
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local zoning regulations. In 2019, CHT published an update to the 
Norwell Housing Production Plan, which identified the Wildcat 
Lane land as a “housing development” in the planning or prede-
velopment phase. In early 2021, CHT met with the Select Board to 
discuss developing the land with affordable housing.

Shortly thereafter, plaintiff Brian Carroll drafted a citizens’ peti-
tion article purporting to authorize and direct the Select Board to 
transfer the Wildcat Lane land to the Conservation Commission. 
Mr. Carroll owns a home in the Wildcat Hill subdivision. He ob-
tained enough signatures to oblige the Select Board, under G.L. 
c. 39, § 10 to place the article on the 2021 annual town meeting 
warrant.5 The article received more than the required two-thirds 
majority vote.

At a regular meeting, on October 10, 2021, the Select Board dis-
cussed the transfer of the land to the Conservation Commission as 
authorized by the town meeting vote. A member moved to direct 
town counsel to prepare a deed transferring the property. Before 
the Select Board voted, another member objected that the motion 
could not be voted on until they passed a motion declaring that 
the land was no longer needed for affordable housing. A motion to 
that effect failed. The Select Board did not vote to authorize town 
counsel to prepare a deed of transfer.

On November 17, 2021, Mr. Carroll recorded the town meeting 
vote on his warrant article at the Plymouth County Registry of 
Deeds. On November 29 2021, the Select Board recorded in the 
Registry an affidavit of its counsel stating, among other things, 
that the recording of the town meeting vote occurred without the 
approval of any town official. On December 22, 2021, Mr. Carroll 
and nine other neighbors of the Wildcat Lane land brought a man-
damus action under G.L. c. 249, § 5 seeking to compel the Select 
Board to transfer the land to the Conservation Commission.

The question for Judge Smith was the interplay between Sections 
3 and 15 of G.L. c. 40. Section 3 provides, in part, that:

A town may hold real estate for the public use of the inhabitants 
and may convey the same by a deed of its selectmen thereto duly 
authorized … All real estate or personal property of the town, not 
by law or by vote of the town placed in the charge of any partic-
ular board, officer[,] or department, shall be under the control of 
the selectmen, except as is otherwise provided in this section or 
section nine.

Section 15 provides, in part, that:

If any officer of a city or town having charge of any land, ease-
ment or right taken for such city or town, otherwise than by 
purchase, notifies the city council or the selectmen that, in his 
opinion, such land, easement or right, or part thereof, is no longer 
required for public purposes, and if thereafter the city council 
or the inhabitants of the town by a two thirds vote authorize the 
conveyance of such land, or of part thereof, or the abandonment 
of such easement or right, or part thereof, and specify the min-
imum amount to be paid for such conveyance or abandonment, 

the mayor or the selectmen may, for such amount or a larger 
amount, and upon such other terms as the mayor or selectmen 
shall consider proper, convey said land, or part thereof, by deed, 
or declare said easement or right, or part thereof, to be aban-
doned. Such declaration, being recorded in the registry of deeds 
for the district where the land is situated, shall extinguish the 
easement or right, or part thereof.

Whether public land is held as part of a town’s general corporate 
property, available for any public use, or held for a specific munic-
ipal purpose depends on how the property was acquired and any 
town meeting votes intended to restrict the use of the property to a 
particular public purpose.

The Supreme Judicial Court addressed this distinction in Harris v. 
Wayland, 392 Mass. 237 (1984). In that case, a group of Wayland 
townsfolk opposed the transfer of town-owned land to the lo-
cal housing authority for the purpose of developing elderly and 
low-income housing. Wayland had acquired the land 25 years ear-
lier after a town meeting vote authorized the purchase “on behalf 
of the Town for school purposes.” The land remained vacant and 
was never used for school purposes. Those opposed to affordable 
housing argued that Section 15 prohibited the transfer unless and 
until the School Committee notified the Select Board that it no 
longer needed the land for school purposes. The Town argued that 
it held the land for general corporate purposes and Section 3 al-
lowed it to transfer the land to another board or committee for any 
public purpose. The SJC held that if the town holds the land for a 
particular purpose, the provisions of Section 3 do not come into 
play unless and until the requirements of Section 15 are satisfied 
by (i) the body having charge of the land (which could be the 
select board or another board or committee) voting to release the 
land to the select board and (ii) at least two thirds of town meeting 
votes to approve the transfer.

Judge Smith found that although the 2004 town meeting vote did 
not further define what was meant by “make available” the land 
for affordable housing, the unambiguous intent of the town meet-
ing vote was to designate the land as a potential site for publicly 
owned affordable housing. Thereafter, the Town and the Select 
Board explored this development of the Wildcat Land in several 
ways. In 2007, the Town meeting voted to adopt the Affordable 
Housing Trust bylaw, which established CHT. CHT then engaged 
multiple consultants to study the feasibility of constructing afford-
able housing on the land. CHT identified the land when it updated 
the Town’s Housing Production Plan. And CHT and the Select 
Board met to discuss development plans. The language of the 
2004 town meeting vote, coupled with these subsequent actions, 
made it abundantly clear that the Select Board held the land for 
affordable housing purposes. If the town meeting vote was not 
meant to restrict use of the land to affordable housing use, the vote 
would have been unnecessary as the Select Board already had the 
authority to hold the land for general municipal purposes under 
G.L. c. 40, § 3.

5. The statute provides, in part, that :

The selectmen shall insert in the warrant for the annual meeting all subjects 
the insertion of which shall be requested of them in writing by ten or more 
registered voters of the town and in the warrant for every special town meeting 

all subjects the insertion of which shall be requested of them in writing by one 
hundred registered voters or by ten per cent of the total number of registered 
voters of the town whichever number is the lesser.
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Mr. Carroll and his fellow plaintiffs claimed that the 2004 town 
meeting vote did not matter because it did not authorize the Select 
Board to transfer control of the land to another town board or 
commission.6  They claimed that Board of Selectmen of Hanson 
v. Lindsay, 444 Mass. 501 (2005) presented an “identical” fact 
pattern supporting their claim that the Select Board must transfer 
the land to the Conservation Commission. Lindsay also involved 
land acquired by a tax taking. Years later, town meeting voted to 
“accept for conservation purposes, a deed, or deeds, to” the land. 
The town took no further action with respect to the land. Twenty-
seven years later, without knowledge of that town meeting vote, 
the town’s tax custodian, following the statutory requirements, 
sold the property to a private party. Later, Hanson sought to void 
the sale on the ground that the town meeting vote had placed the 
land under the custody and control of the conservation commis-
sion so that it could not be sold to a third party. The SJC concluded 
that the town meeting vote “evidenced an intent by the town to im-
pose a conservation restriction on the locus, and that an instrument 
creating such a property restriction had to be filed with the registry 
of deeds in order for the town’s interest to prevail over that of any 
subsequent bona fide purchaser for value.” The select board’s fail-
ure to follow through on the town meeting vote was fatal to desig-
nation of the land for conservation purposes, as against a bona fide 
purchaser. Mr. Carroll’s group claimed that Lindsay stands for the 
proposition that a town must transfer land from the control of its 
select board or impose a deed restriction for land to be restricted to 
a particular use, for G.L. c. 40, § 15 to come into play. Judge Smith 
found Lindsay’s holding less sweeping. The focus in Lindsay, like 
Harris, was on the intent of the town meeting vote as gleaned from 
the language of the warrant article and subsequent circumstances 
showing the intent of the vote. He found that the intent of the 2004 
town meeting vote was to designate the Wildcat Lane land for 
affordable housing purposes. As such, it cannot be transferred to 
another public use unless the Select Board first determines that 
the land is no longer need for affordable housing. Only after such 
a determination, with approval by a two-thirds vote of town meet-
ing, would the Select Board be authorized to transfer the land to 
the Conservation Commission. The 2021 town meeting vote or-
chestrated by Mr. Carroll was ineffective. Judge Smith denied the 
plaintiffs’ cross motion for summary judgment and dismissed with 
prejudice their mandamus claim.7  If Norwell is able to develop 
the Wildcat Lane property for affordable housing within the next 
few years, only twenty or so years will have passed since the town 
voted to make the land available for that use.

5. That a neighbor’s fence may be inconvenient does not 
make it an actionable nuisance.

Plaintiff Lula Johnson and defendant Christ Apostle Church own 
adjoining parcels of registered land which share an approximately 
100 foot lot line. When Ms. Johnson8  purchased her property, a 
fence ran generally along the property line. In 2013, the church 
allowed her to install a gate in the fence and to use its driveway 
to access the rear of her residence. Following confrontations with 
members of the plaintiff’s family, the church obtained permits 
from the City of Boston for and installed a new, larger fence—five 
feet high for the first 25 feet from the street, then six feet high for 
the remaining 75 feet—apparently without a gate. The fence was 
meant to prevent members of Ms. Johnson’s family from intruding 
onto the church’s land, to prevent young children from wandering 
from the church’s property onto her yard, and to address her com-
plaints that children were throwing objects onto her property.

In 2014, Ms. Johnson brought suit in Superior Court alleging 
common law nuisance, nuisance under G.L. c 49, § 21, and ad-
verse possession.9  The Superior Court judge, apparently unfamil-
iar with common law or statutory nuisance, or how registered land 
works, found that the fence was a nuisance, ordered the church to 
install a series of gates in its fence, and ordered the church to let 
Ms. Johnson use its property for the purpose of maintaining her 
property.

The Appeals Court vacated the judgment because it:

purports to grant a permanent easement to use the church’s prop-
erty to access her property. The Superior Court does not have 
jurisdiction to so encumber registered land.

The matter was remanded with instructions that it be transferred to 
the Land Court, as the proper venue for the case. Thus, the matter 
of Johnson v. Christ Apostle Church, Mt. Bethel, 30 LCR 369 
(2022) landed on Chief Justice Gordan H. Piper’s docket. Perhaps 
having learned that adverse possession of registered land is not 
possible, Ms. Johnson did not pursue those claims during the sub-
sequent proceedings.

A private nuisance is actionable when a property owner creates, 
permits, or maintains a condition or activity on its land that causes 
substantial and unreasonable interference with the use and enjoy-
ment of another’s property. Here, Ms. Johnson’s home is located 
within a few feet of the fence, with a bay window that extends to 
within eighteen inches of the fence. The top of the fence is only 

6. It would have been extraordinary for the 2004 town meeting vote to have autho-
rized the Select Board to transfer the land to CHT, as CHT was not created until the 
2007 town meeting voted to adopt the Affordable Housing Trust bylaw.

7. The plaintiffs’ complaint included a second count under G.L. c. 214, § 3(10) 
in the form of a ten taxpayer’s claim to “enforce the purpose or purposes of any 
gift or conveyance which has been or shall have been made to and accepted by 
any town … for a specific purpose or purposes in trust or otherwise.” Because 
the 2021 town meeting vote was ineffective, the land was never conveyed to the 
Conservation Commission, leaving the ten taxpayers with nothing to seek to en-
force. Judge Smith dismissed this count without prejudice, as it was moot. 

8. Ms. Johnson purchased the property with her late husband, Leon Johnson, who 
also was a plaintiff in this action, but passed away before trial.

9. G.L. c. 49, § 21 provides that:

A fence or other structure in the nature of a fence which unnecessarily exceeds 
six feet in height and is maliciously erected or maintained for the purpose of 
annoying the owners or occupants of adjoining property shall be deemed a pri-
vate nuisance. Any such owner or occupant injured in the comfort or enjoyment 
of his estate thereby may have an action of tort for damages under chapter two 
hundred and forty-three.

Ms. Johnson and her attorney apparently were unfamiliar with G.L. c. 185, § 53, 
which provides that:

No title to registered land, or easement or other right therein, in derogation of 
the title of the registered owner, shall be acquired by prescription or adverse 
possession. Nor shall a right of way by necessity be implied under a conveyance 
of registered land.
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slightly higher than the bottom sills of the facing windows in Ms. 
Johnsons’ home. It does not block light to those windows. Chief 
Justice Piper concluded that a properly-permitted fence which 
does not impinge on any easement, property right, or contractu-
al right could not legally constitute an actionable nuisance. Ms. 
Johnson’s alleged maintenance difficulties arose from the fact that 
her house was built mere feet from the lot line, not from the pres-
ence of the fence. Absent the fence, she still would not have a 
general right to cross onto the church’s land. Increased difficulty 
in conducting home maintenance is not sufficiently substantial as 
a matter of law to support a claim of private nuisance. The alleged 
injury or annoyance must substantially interfere with the “ordi-
nary comfort of human existence” or be substantially detrimental 
to the reasonable use or value of the property. And if Ms. Johnson 
actually needs to intrude onto the church’s property to maintain 
her home, she has a limited right to do so if she follows the statu-
tory requirements.10  Whatever difficulties she might encounter in 
negotiating a five- or six-foot fence would be mere inconvenienc-
es, insufficient as a matter of law to form the basis for a common 
law nuisance claim. Case dismissed.

6. A tenuous presumption of standing.

In Rodrigues v. Brockton Zoning Board, 30 LCR 375, Chief 
Justice Gordon H. Piper was asked to dismiss an appeal by the 
owner of a residential lot in the vicinity of an existing commer-
cial building that challenged the proposed change of the building’s 
nonconforming use. Defendant Robert Jordon owns and operates 
Jordon Brothers Seafood, Inc. at a leased property. He planned to 
purchase the property at 555 Plain Street in Brockton as the new 
location for his business. His plans included the addition of a large 
(approximately twenty by forty feet) walk-in cooler to the rear 
of the building, a cooler that the company now uses at its leased 
location.

When Brockton first adopted its zoning ordinance, in 1967, the 
property had been used as a commercial dry cleaning business 
and then as a garage. Today, a plumber uses the property as a com-
mercial warehouse. Jordon sought, and received, a use variance to 
use the property for seafood packaging. Tony Rodrigues (and two 
other plaintiffs who were later voluntarily dismissed) appealed.11  
Mr. Jordon then sought alternate or additional relief under Section 
27-39 of the Brockton Zoning Ordinance, which allows changes 
or alteration to pre-existing nonconforming uses, provided that:

such enlargement, alteration[,] or construction shall not during 
its life exceed fifty (50) percent of the structure’s original square 
footage and also that no such extension, alteration[,] or recon-
struction shall be permitted unless there is a finding by the zon-
ing board of appeals that such extension, alteration[,] or recon-

struction shall not be substantially more detrimental than the 
existing nonconforming use to the neighborhood.

The Brockton ZBA issued such a decision. Mr. Rodrigues appealed 
that decision, and the two appeals were consolidated. Mr. Jordon 
moved for summary judgment, challenging Mr. Rodrigues’s 
standing as a person aggrieved under G.L. c. 40A, § 17.

Mr. Rodrigues’s claimed aggrievement based on the alleged 
harms of noise from the walk-in cooler, increased density and 
crowding of his property, odors from fish waste, and increased 
traffic congestion on Plain Street. While “person aggrieved” is not 
to be narrowly construed, a plaintiff’s injury must be more than 
speculative, and must be particularized, distinct from the general 
community interests. E.g., Marashlian v. Zoning Bd. of Appeals 
of Newburyport, 421 Mass. 719, 721 (1996); Bell v. Zoning Bd. 
of Appeals of Gloucester, 429 Mass. 551, 554 (1991). Because 
his is an abutter to an abutter with property within 300 feet of the 
locus, Mr. Rodrigues enjoyed a rebuttable presumption of stand-
ing. See G.L. c. 40A, § 17. Thus, the burden was on Mr. Jordan to 
rebut the presumption of standing with respect to each category of 
claimed harm. Were he successful, the burden would shift to Mr. 
Rodrigues to put forth sufficient credible evidence indicating that 
he was aggrieved. Chief Justice Piper addressed Mr. Rodrigues’s 
categories of claimed harm in turn.

Noise

Mr. Rodrigues claimed aggrievement from the noise from the 
condenser that would be used to operate the new walk-in cool-
er. Expert testimony may be used to establish the seriousness of 
noise-based harms, but it is not necessary. Mr. Jordan attested in 
his affidavit that the new cooler’s condenser would be the one 
used at the current Jordon Brothers facility, that it is no louder than 
a residential air conditioner, and that it would not be heard be-
yond the property line. Chief Justice Piper found that Mr. Jordon’s 
personal knowledge of the condenser’s noise, coupled with the 
80-100 distance between the condenser and Mr. Rodrigues’s prop-
erty line rebutted the presumption of aggrievement from its noise. 
And, the variance decision required Mr. Jordon to limit the noise 
from the condenser, which Chief Justice Piper noted might itself 
be enough to rebut the presumption. Thus, the burden to prove 
aggrievement shifted to Mr. Rodrigues.

Mr. Rodrigues’s affidavit provided no indication of personal 
knowledge of the noise that the condenser would generate. His 
only evidence was a 2008 communication from a retailer to Mr. 
Jordon about the price of the cooler then used by Jordon Brothers 
and the size of its evaporator. With there being nothing on the 
record from which to draw any inference that he would be harmed 

10. As Chief Justice Piper observed, G.L. c. 266, § 120B addresses these types of 
circumstances:

Whoever, being the owner of land abutting that of another, the building or build-
ings on which are so close to the land of such other person as to require an entry 
on said abutting land for the purpose of maintaining or repairing said building 
or buildings in order to prevent waste, shall not be deemed guilty of trespass or 
liable civilly for damages, provided that such entry is made expeditiously and in 
the exercise of due care and that no damage is caused by such entry to the land 
or buildings of said abutting owner. Before such entry said owner shall notify 
the chief or other officer in charge of the police department of the city or town in 
which the land is located that he has requested permission to enter on adjoining 

land from the owner or occupants thereof for the purpose of maintaining or 
repairing a building or buildings and that such permission has been refused, and 
that he intends to enter under the provisions of this section. Before entering on 
said land, said owner shall post bond with the chief of police in the amount of 
one thousand dollars to protect the adjoining land owner from damage caused 
by said entry. No person so entering on land of another shall store material or 
tools thereon for more than eight hours in any one day nor shall he continue to 
enter thereon for more than thirty days in the aggregate in any calendar year. 
After said entry, said owner shall in all respects restore said adjoining land to the 
condition in which it was prior to said entry.

11. Mr. Rodrigues lives at 18 Cushing Road, Brockton.
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by noise, Chief Justice Piper concluded that as a matter of law Mr. 
Rodrigues cannot rely on that alleged harm for standing.

Odor

Mr. Rodrigues claimed that fish waste would cause unpleasant 
odors, and that those odors would reach his property. But Jordon 
Brothers purchases pre-cut seafood in Boston, which it hand cuts, 
re-portions, and packs into small, individual containers at its fa-
cility. These activities generate about two pounds of fish waste 
per day, which is stored in the walk-in cooler. Fish waste is never 
placed in the outside dumpster (which would be more that 80 feet 
from Mr. Rodrigues’s property). And the dumpster must be main-
tained in compliance with Brockton’s regulations. The variance 
requires that fish waste be stored in the cooler, never be deposited 
in the dumpster. And only pre-cut seafood operations are allowed; 
whole fish processing is not. Chief Justice Piper found that this ev-
idence rebutted the presumption of standing based on the location 
of the dumpster or fish waste odors.

Mr. Rodrigues’s affidavit relied on the fact that the facility would 
process 400 pounds of fish per day, and that there would be a 
dumpster. His allegations were nothing more than conjecture and 
speculative personal opinion. He could not rely on allegations of 
harm from odor to establish standing.

Density and overcrowding

Mr. Rodrigues alleged that the addition of a 20 by 40 foot cooler 
80-100 feet from his property line would increase the density of the 
locus and crowd his property (which is separated from the locus 
by an intervening property). But a claimed injury must be causally 
related to a zoning violation. Murchison v. Zoning Bd. of Appeals 
of Sherborn, 485 Mass. 209, 214 (2020). The challenged variance 
and special permit related to a change in the nonconforming use 
of the locus. Mr. Rodrigues’s attorney had conceded that the struc-
ture, even after installation of the cooler, would comply with the 
applicable setback, lot size, and other general dimensional require-
ments. Mr. Rodrigues claimed that the addition of the cooler would 
not comply with a zoning bylaw provision limiting the physical 
expansion of pre-existing nonconforming uses (quoted above). 
Chief Justice Piper found that the provision in question—unlike 
setbacks and minimum lot sizes—was not meant to prevent phys-
ical overcrowding. Rather, it was meant to constrain the prolifer-
ation of nonconforming uses.12  And if the building (with cooler) 
would comply with all dimensional requirements, Chief Justice 
Piper found no reason why its occupancy by a nonconforming use 
would create more overcrowding in the neighborhood than would 
its occupancy by an allowed use. He found that, as a matter of law, 
claims of aggrievement from crowding by a building that complied 
with all density-related dimensional requirements were not within 
the interests protected by Brockton’s Zoning Ordinance.

And the facts that the cooler would be 80-100 feet from his proper-
ty line and approximately twice that distance from his house were 
sufficient to warrant a finding that any effect on Mr. Rodrigues 
would be neither particularized to his property nor more than de 

minimis. With Mr. Rodrigues offering no evidence that the neigh-
borhood was already overly dense or that the addition would ex-
acerbate existing crowded conditions, Chief Justice Piper found 
Mr. Rodrigues’s density and overcrowding claims insufficient to 
establish the aggrievement required for standing.

Traffic

The amount of traffic that a project will generate and the effects of 
that traffic on the congestion of nearby roads is a category of harm 
that usually falls “beyond the scope of the common knowledge, 
experience and understanding.” Barvenik v. Board of Aldermen 
of Newton, 33 Mass. App. Ct. 129, 132 (1992). Accordingly, rebut-
ting a presumption of standing based on traffic typically requires 
expert testimony. Mr. Jordon did not present expert testimony on 
the traffic that use of the facility by Jordon Brothers would gener-
ate. Instead, he argued that Mr. Rodrigues could provide no factual 
basis for this alleged harm, relying on Standerwick v. Zoning Bd. 
of Appeals of Andover, 447 Mass. 20 (2006). In Standerwick, the 
plaintiffs’ discovery responses expressly conceded that they had 
no evidence at all to support their asserted concerns. Mr. Jordon 
argued that Mr. Rodrigues’s failure to articulate in his interroga-
tory answers how he would be harmed by the project’s effect on 
traffic was sufficient to rebut his presumption of standing, without 
the need from Mr. Jordon to submit any further affirmative evi-
dence, expert or otherwise.

Chief Justice Piper found that this reasoning overlooked the SJC’s 
post-Standerwick holding in 81 Spooner Road, LLC v. Zoning 
Board of Appeals of Brookline, 461 Mass. 692 (2012). In 81 
Spooner Road, the SJC confirmed that:

where a plaintiff acknowledges during discovery a lack of sub-
stantive evidence to establish a legally cognizable injury, the 
defendant may rely on those admissions to rebut plaintiffs’ pre-
sumption of standing, rather than presenting independent evi-
dence that would warrant a finding of no aggrievement.

In 81 Spooner Road, the discovery responses emphasized the fac-
tual nature of the size of the challenged house in comparison to the 
area. Unlike Standerwick, the 81 Spooner Road plaintiff had not 
entirely failed to present facts plausibly supporting the allegation 
of harm. Chief Justice Piper found that Mr. Rodrigues’s answers 
were closer to those in 81 Spooner Road than those in Standerwick. 
Mr. Rodrigues had cited the commercial trucks that will be enter-
ing and exiting from the locus, that the property is directly across 
from a school bus stop, his personal knowledge that Plain Street 
is a main access road to Route 18, and that a nearby single-family 
project was recently denied due to the increase in traffic it would 
cause. These facts did not show that Mr. Rodrigues had no rea-
sonable expectation of proving a legally cognizable injury. Mr. 
Jordon’s reliance solely on Mr. Rodrigues’s answers for his rebut-
tal was the functional equivalent of simply denying his allegations, 
which is insufficient to rebut the presumption of standing.

Chief Justice Piper did acknowledge that, logically extending the 
principle in Standerwick, there may be circumstances in which a 

12. Although not addressed in Chief Justice Piper’s decision, it also appears that 
the cooler’s footprint would be less than 50% of the original structure’s square 
footage, i.e., not implicated by Section 27-39 of the Brockton Zoning Ordinance.
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plaintiff’s traffic-related factual allegations are so facially deficient 
that a defendant may be able to point to them to rebut the pre-
sumption of standing. The facts here—up to nine delivery trucks 
or vans plus a number of personal cars arriving and exiting six 
days a week—came “somewhat close” to that line but did not 
“step over into territory where the lack of any possible harmful 
effect is so obvious that no affirmative expert evidence is needed 
to confidently reach that conclusion.”

That Mr. Rodrigues had not engaged a traffic expert did not make 
his responses entirely speculative. That he may need to hire one to 
prove his case at trial was not fatal to his presumption of standing. 
The presumption is not automatically rebutted if a plaintiff has 
not yet engaged an expert during discovery. Chief Justice Piper 
found that Mr. Rodrigues’s presumption of standing remained 
unrebutted “albeit tenuously” on the alleged harm of increased 
traffic. He asked counsel to confer on how the matter should pro-
ceed, including whether the question of Mr. Rodrigues’s standing 
based on alleged traffic harms should be the subject of a separate 
evidentiary hearing or part of a trial on the merits.

Absent from the decision—perhaps it was not briefed or argued 
by Mr. Jordon’s attorney?—is any discussion of Mr. Rodrigues’s 
need to allege and prove a particularized injury, distinct from the 
general community interests. Mr. Rodrigues apparently did not 
allege that his child(ren) uses the bus stop across from the locus. 
One presumes that even if that is the case, the children of oth-
er families in the neighborhood also use the bus stop, i.e., that 
Mr. Rodrigues could not make out a claim of particularized injury 
based on the bus stop’s proximity to the locus. Mr. Rodrigues’s 
property does not abut Plain Street. He lives on Cushing Road, 
which Google Earth shows to be a small residential cul-de-sac. 
Any traffic effects Mr. Rodrigues might experience entering or 
leaving Cushing Road would be felt equally by his Cushing Road 
neighbors. Perhaps it is what the case law suggests, but should a 
plaintiff’s talismanic invocation of traffic—apparently devoid of 
any articulation of individual, particularized injury that is more 
than speculative—be enough to preserve a presumption of stand-
ing? Should a defendant be required to fund a traffic study not 
required by the permit granting authority before a court will find 
that the traffic Emperor has no clothes? n


