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DISCIPLINE CASES
The Commission Issues Unique Relief In Modifying A Piece of Discipline

Administrative agencies such as the Civil Service 
Commission, generally speaking, are afforded broad dis-
cretion in fashioning appropriate awards of relief as to 

matters within their purview. During this period, the Commission 
exercised its authority in an interesting way in Griffin v. Town of 
Easton, 35 MCSR 1 (2022).

Griffin involved the termination of a Deputy Fire Chief for the 
Town of Easton based upon allegations of domestic abuse. In 
October, 2017, Griffin was promoted to Deputy Fire Chief, the 
second-in-command of the Easton Fire Department. About three 
months after that promotion, Griffin broke off a years-long ro-
mantic relationship with a female law enforcement officer. While 
Griffin initially blocked the female’s number on his personal 
phone, in fairly short order the two resumed texting and speaking 
on the phone.

On January 26, 2018, there was an incident at the female’s home 
involving Griffin and the female. According to Griffin, he arrived 
at her home, observed signs that she had been drinking alcohol 
and, seeing her duty weapon on the end table, seized the gun, 
cleared it and placed it in a kitchen cabinet. Griffin then said that 
he observed the female go into the kitchen and begin opening 
drawers and cabinets; when he saw her reaching for the cabinet 
that housed the weapon, he told her to leave the gun alone and a 
physical struggle ensued. As a result of that struggle, Griffin said 
that the female’s clothing was torn, her lip was cut and her hands 
and arms were bruised. The female left her residence, at which 
point he also left.

According to the female’s initial report, Griffin arrived unan-
nounced, demanded her cell phone, struck her, took her gun and 
put it in his pocket and, when he went upstairs to look for the 
phone, she fled the residence. In a later statement, the female also 
reported that Griffin had threatened her with the gun, said that he 
would get her fired and placed her in a headlock.

Griffin was charged criminally and placed on paid administrative 
leave by the Department. Ultimately, Griffin was fired based upon 
determinations that Griffin had committed criminal batteries on 
the female, causing her injury, and that Griffin assaulted the fe-
male by threatening her with a weapon—all of which conduct was 
unbecoming and in violation of written regulations and policies of 
the Department. As to the criminal charges, Griffin proceeded to a 
jury trial and was found not guilty.

On the appeal of the termination to the Commission, Commissioner 
Stein wrote that Griffin and the female “provided significantly dif-

ferent, mostly irreconcilable, recollections of events.” In that cred-
ibility contest, Commissioner Stein credited “most” of Griffin’s 
recollection and discredited “most” of the female’s account. 

In a three-member majority opinion, the Commission first dealt 
with the threshold issue of employment consequences for off-du-
ty behavior when the written rules of a department do not make 
crystal-clear that they are intended to encompass incidents arising 
outside of the workplace. Relying on Commission and judicial 
precedent, the Commission stated that “[o]ff-duty behavior by a 
public employee must bear a direct and significant nexus to his or 
her ability to perform the official duties of the position in order for 
it to be subject to discipline.” Rejecting Griffin’s arguments that 
the operative written authorities were vaguely constructed and did 
not expressly prohibit off-duty misconduct, the Commission de-
termined that public employees, most particularly those in com-
mand positions, do not require training to grasp and understand 
that acts of violence, in particular domestic abuse, can subject em-
ployees to the imposition of appropriate discipline.

In a secondary argument that took just two sentences to dispatch, 
the Commission also turned away Griffin’s argument that, because 
he was acquitted criminally, he ought to prevail in his termination 
appeal as a matter of law. The proposition, the Commission noted, 
of course fails to recognize that a criminal acquittal, which neces-
sarily was based upon a determination that the evidence presented 
did not satisfy the “beyond all reasonable doubt” standard, does 
not mean that an appointing authority cannot demonstrate miscon-
duct under the less exacting preponderance of the evidence stan-
dard that applies to administrative discipline. Although not stated 
expressly by the Commission, it also is the case that there often 
may be very large differences between the elements of a criminal 
charge and the elements that need to be proven in order to sustain 
an administrative charge.

Third, on the merits, the Commission majority found that the 
Town had “not met its burden to establish by a preponderance of 
the credible evidence that it had just cause to terminate . . . Griffin 
for the off-duty conduct it labeled assaultive domestic violence 
and that formed the sole basis for his termination.” In reaching 
that conclusion, the majority noted that, while Griffin’s account of 
the events in question largely made more sense and was more con-
sistent with other evidence, the female’s statements shifted over 
time and also did not match up with other evidence, including the 
operative timeframe for the sequence of events.

At the same time, however, the majority also determined that the 
event did not occur precisely as Griffin testified and his behav-
ior, as it was found by the Commission, was “not entirely beyond 
reproach.” The Commission found that Griffin exercised poor 
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judgement during the incident, including in his decision to ap-
pear at the female’s home without an invitation in the first place, 
and the Commission also determined that Griffin’s conduct, from 
misperceiving the firearm situation presenting within the home to 
failing to call for law enforcement assistance to deal with the situ-
ation, actually had exacerbated the situation rather than, as would 
be expected of a public safety command staff member, taking 
steps to calm and to deescalate the situation.

For the majority, the credible evidence did not establish that Griffin 
had engaged in acts of domestic violence such that might warrant 
termination, but his poor judgement and bad decision-making 
warranted removal from a command-level post. Accordingly, the 
majority ordered Griffin’s demotion to firefighter.

In a dissent from Chairman Bowman and Commissioner Ittleman, 
it was stated that those two Commissioners believed, unlike the 
majority, that there did exist sufficient credible evidence to deter-
mine, as the appointing authority had, that Griffin engaged in acts 
of domestic abuse and that he should be terminated.

While the Commission’s modification of a disciplinary penalty, 
such as the downward adjustment of a termination to a demotion, 
is not entirely uncommon, Griffin presents with an interesting and 
unusual addition to the mix of penalty modification. Beyond the 
directive that Griffin was to be demoted three ranks from Deputy 
Chief to firefighter, the Commission majority also concluded 
that Griffin should not be eligible for future promotion prior to 
February 1, 2027, which is a ban on promotional opportunities 
just more than five years from the date of the Commission de-
cision. Other than the language in the majority opinion focused 
upon the Commission’s findings that Griffin exhibited poor judge-
ment, the opinion contains no additional or independent analysis 
as to why the promotional disqualification was in order or why the 
term ought to be five years in length.

While the Commission, like other administrative agencies, pos-
sesses and may exercise a good deal of discretionary authority 
in the fashioning of awards of relief, that authority is not without 
bounds and, in some such situations, the question becomes wheth-
er an agency has acted within the bounds of its discretion, whether 
the agency has crossed the line of reasonableness into the prob-
lematic area of arbitrary or capricious decision-making or whether 
the agency has approached, but not crossed, that line.

There is at least private precedent for this aspect of the 
Commission’s order. On occasion, as part of negotiated settle-
ments that resolve pending employment disputes, an employee 
may agree with an employer that the employee shall not seek 
promotion for some period of time. Additionally, there are times 
when an employee who is executing a separation agreement with 
an employer might agree, for the consideration flowing from the 
agreement in other respects, not to seek future employment with 
the employer.

Those, of course, are bargained-for exchanges in which the em-
ployee, for consideration, agrees to future promotional or employ-
ment limitations. In an instance such as Griffin, the question be-
comes whether a future promotional limitation can be imposed 
involuntarily. While there is no doubt that the Commission has 

broad statutory authority to interpret and to apply the provisions 
of G.L. c. 31, including the express authority to modify discipline 
within the just cause framework, it also is the case that eligibility 
to sit for promotional examinations largely is controlled by the 
same statutory scheme. The issue, whether it will become live in 
further proceedings in Griffin or perhaps in a future case, will be 
whether the Commission possesses the ability, as part of its dis-
ciplinary decision-making authority, to override those portions 
of the civil service law that set out who is eligible to sit for pro-
motional examinations. At first blush, there is no obvious answer 
within G.L. c. 31 as to whether the Commission possesses the 
§ 43 authority to impose a prior restraint on an individual’s ability 
to test or be considered for a promotion in the future.

The Commission Affirms That Procedural Missteps Can Lead An Appellant 
To Victory But Also That Procedural Rights Are Waivable

In Flynn v. Lowell Housing Auth., 35 MCSR 47 (2022), the 
Commission discussed, in addition to the substantive justifica-
tion for a termination, important, but waivable, procedural entitle-
ments for a tenured civil service employee. 

By way of factual backdrop, Gary Flynn was employed as a main-
tenance technician for the Lowell Housing Authority for a num-
ber of years and, in that and earlier roles for the Authority, Flynn 
was possessed of a rather significant history of discipline. After a 
number of pieces of imposed discipline, in 2007 Flynn signed a 
“last chance” agreement with the Authority. Despite the existence 
of a “last chance” agreement, after 2007 discipline was imposed 
upon Flynn a number of additional times, although he was not ter-
minated based upon the 2007 agreement. In 2017, in connection 
with yet another suspension, Flynn signed a second last chance 
agreement. 

In 2019, Flynn engaged in additional misconduct, including an 
allegation of insubordination for refusing to complete an assigned 
task by a superior. As the disciplinary proceedings began to take 
shape in 2019, Flynn was summoned to a meeting and was told 
that he was being placed on an unpaid suspension immediately. 
He further was told that a termination hearing was to be scheduled 
for the following week and that he could consider resigning prior 
to a termination.

The day after the meeting, Flynn met with his union represen-
tative and Flynn was given a packet of material provided by the 
Authority that would serve as the documentary basis for the con-
templated termination. Included within the material was an offer 
to resign, the 2017 last chance agreement, a discipline form com-
pleted by a supervisor related to the incident at issue and the report 
of the complainant concerning the incident.

The Authority scheduled the termination hearing for the following 
week and requested information from the union as to the best way 
to serve Flynn with the hearing notice. Flynn told his union repre-
sentative that he would not permit any Authority employee onto 
his property in order for the written notice to be left at Flynn’s 
residence; Flynn also refused to go to the Authority office himself 
to pick up the notice. Flynn instead advised that the only way to 
serve him with written notice would be to mail it to a P.O. Box in 
New Hampshire.
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Four days later, and three days before the hearing, the notice was 
mailed to Flynn. By the time of the mailing, Flynn had been told 
by his union representative of the date and time for the hearing. 
While Flynn was aware of the hearing date and time, he did not 
receive the written notice by the time of the hearing. Flynn arrived 
ten minutes late for the hearing, at which point the hearing was 
restarted to repeat what had occurred prior to Flynn’s arrival.

On the merits in Flynn, it took little time for the Commission to 
conclude that there was substantive justification for Flynn’s ter-
mination, particularly in light of his disciplinary history and the 
rather remarkable existence of multiple “last chance” agreements. 
While there is little to learn from Flynn on substantive issues, 
there are aspects of the Commission’s discussion on procedural 
rights that merit note.

While not specifically referenced in the initial appeal, Flynn chal-
lenged during the termination hearing before the Commission the 
fact that he was suspended without pay in a manner that he said 
did not comply with the provisions of G.L. c. 31, § 41. During the 
meeting at which Flynn was suspended without pay, a meeting 
that was not preceded by any form of written notice, Flynn was 
advised that his suspension without pay was immediate and indef-
inite. As it turned out, Flynn was suspended without pay for eight 
calendar days prior to his termination hearing and his ultimate 
separation from employment. On this issue of process relating to 
the suspension preceding the termination, the Commission stated 
that the requirements of § 41 are quite clear: in order to impose a 
suspension of greater than five days, an appointing authority has 
to provide an employee with written notice of a hearing, including 
information as to the nature of the disciplinary sanction being con-
templated and the specific reasons for the action, as well as copies 
of G.L. c. 31, §§ 41-45. Here, Flynn was provided with nothing of 
the sort prior to his suspension for what turned out to be the eight 
days before his termination. As a result of the employer’s proce-
dural failures that operated to Flynn’s detriment, the Commission 
ordered that Flynn was entitled to receive compensation for the 
pay and benefits that Flynn lost during the period of suspension.

Flynn also raised procedural challenges to his termination, argu-
ing, among other things, that he did not receive the hearing he was 
entitled to receive pursuant to § 41 concerning his firing and also 
that he failed to receive timely written notice of the termination 
hearing. As to the former, the Commission reaffirmed that which 
is known all too well to practitioners: a local level hearing “is not 
to be conducted in the vein of a trial” and, because of the disinter-
ested and de novo review that later occurs with the Commission, 
the appointing authority hearing “is often a mere formality.”

As to the notice issue, the Commission determined that Flynn was 
not prejudiced by the failure to receive timely written notice not 
only because he was given documentary evidence and verbal no-
tice concerning the termination well in advance of the hearing, but 
because Flynn’s failure to receive the official written notice in a 
more timely fashion was a function of his own refusal to allow the 
material to be delivered to him or to pick it up at the Commission 
office himself. Presenting with unclean hands, the Commission 
stated that Flynn could not complain of a flawed notice when his 
actions caused the flaw. 

Flynn therefore stands for the proposition that an employer’s pro-
cedural errors in affording an employee her statutory rights can 
be enough to prevail in a disciplinary appeal, as Flynn did in his 
challenge to his suspension from duty. At the same time, Flynn 
also teaches that an employee who has a hand in causing the pro-
cedural missteps by an employer cannot then complain to the 
Commission that the employer did not do that which is required 
by the statutory scheme.

BYPASS DECISIONS
The Commission Continues To Explore The Issue Of Staleness In Bypass 
Appeals

As consumers of Commission decisions may note, one of the 
issues regularly presented in bypass appeals decided by the 
Commission involves staleness. As the Commission previously 
has stated, “[i]n order for an appointing authority to rely on a re-
cord of prior misconduct as the grounds for bypassing a candidate, 
there must be a sufficient nexus between the prior misconduct and 
the candidate’s current ability to perform the duties of the posi-
tion to which he seeks appointment.” Kodhimaj v. Department 
of Correction, 32 MCSR 377 (2019) (emphasis in original). 
Consequently, an oft-recurring theme in bypass cases is the need 
for the Commission to evaluate both the qualitative nature of prior 
incidents of wrongdoing, since it stands to reason that the more 
serious the misbehavior is the longer lasting the impact might be 
on present suitability for hire, and how much time has passed be-
tween an incident and the individual’s candidacy for employment. 
Two bypass appeal cases during this period saw the Commission 
assessing these very questions.

First, in Cioffi v. Town of Saugus, 35 MCSR 11 (2022), a can-
didate for hire as a police officer was bypassed in January, 2020 
based upon five categories of prior events: (1) two 2015 police 
reports in which it was alleged that Cioffi had threatened or argued 
with a friend and one 2017 police report in which Cioffi had ar-
gued with a friend; (2) a 2000 abuse prevention order and twelve 
sealed criminal records without convictions in any of those cases; 
(3) negative reports from neighbors given during the background 
investigation; (4) a poor driving record with over two dozen en-
tries, including nine responsible findings and four accidents (the 
most recent in 2015); and, (5) incomplete responses to application 
questions. Cioffi did not appeal that bypass.

In a subsequent hiring cycle from the same eligible list, Cioffi ap-
plied to become a police officer in Saugus again and, in October, 
2020, Cioffi again was bypassed, essentially for the same reasons. 
This time Cioffi did appeal to the Commission.

In dismissing Cioffi’s appeal, the Commission recognized that 
most of the incidents that made up Cioffi’s negative criminal and 
driving histories dated back more than twenty years and did not 
result in any convictions. While the most recent criminal incident 
was in 2006, fourteen years before the bypass, and the most re-
cent driving incident was in 2015, five years before the bypass, 
the Commission nevertheless noted that the sheer number of in-
cidents, along with the additional reports of altercations with var-
ious persons and the damning remarks of neighbors that spoke to 
Cioffi’s behavior in the neighborhood, demonstrated a “pattern” 
of behavior that rightly could concern an appointing authority. In 
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summary, the Commission found that the collection of incidents, 
some aged and some of more recent vintage, “portray the type of 
person who the [appointing authority] can reasonably conclude 
presents an unacceptable present risk to serve as a police officer 
with a badge and gun and all the authority that entails.” 

At the same time, the Commission noted Cioffi’s strong inter-
est in becoming a police officer and that, at some point, he may 
become a suitable candidate through a going-forward record of 
good behavior. For purposes of Cioffi’s instant appeal before the 
Commission however, the Commission determined that a suffi-
cient record existed to justify Cioffi’s bypass as of October, 2020.

The second case considering staleness during this period was 
Marchionda v. Boston Police Dept., 35 MCSR 72 (2022). 
Proving that in fact the third time can be the charm, the Boston 
Police Department, based upon the same foundation of incidents, 
had decided to bypass Marchionda on three separate occasions, 
with Marchionda challenging each such bypass decision in an ap-
peal to the Commission.

In 2017, Marchionda was bypassed by the Boston Police 
Department and appealed to the Commission. While that appeal 
was pending, in 2018, Marchionda was bypassed again and again 
he appealed to the Commission, which consolidated the second 
appeal with the first. In August, 2019, the Commission denied 
Marchionda’s consolidated appeal, concluding that the Boston 
Police Department had demonstrated sufficient grounds to have 
bypassed Marchionda for selection as a police officer.

Just three months after the Commission decision denying the con-
solidated appeal, in November, 2019, Marchionda was bypassed 
a third time and again filed an appeal with the Commission. 
Commissioner Ittleman presided over a hearing in February, 
2020 concerning Marchionda’s latest bypass appeal. After 
Commissioner Ittleman’s retirement, the case was reassigned to 
Chairman Bowman and a unanimous Commission decision was 
issued in April, 2022.

The bases for Marchionda’s bypass in each of the three appeals 
involved: (1) a 2009 incident in Waltham in which a motor vehicle 
was vandalized during a party and Marchionda, a teenager at the 
time, initially may not have been completely forthcoming as to the 
identity of the perpetrator, although he later disgorged his knowl-
edge to authorities; (2) a 2011 incident at Merrimack College in 
which Marchionda was arrested for being a minor in possession 
of alcohol and during which incident Marchionda stated, in order 
to curry favor, that his father was a member of the Boston Police 
Department; and, (3) a 2014 incident in New Hampshire in which 
Marchionda’s girlfriend was arrested for operating a motor vehi-
cle under the influence and, when it was alleged that Marchionda 
became verbally combative and belligerent over the incident, 
Marchionda was handcuffed and placed into protective custody.

In this appeal, the Commission noted that it previously stated in 
Marchionda’s prior consolidated appeal that, with the passage of 
time and positive experiences, Marchionda’s chances of becom-
ing a police officer would improve because in order for the prior 
misconduct to justify a bypass, there must be a sufficient connec-
tion between that earlier misconduct and the candidate’s current 

ability to perform the duties of the job—a connection that is hard-
er to make as the prior misconduct becomes increasingly distant 
temporally from the employment decision. In his third appeal, the 
Commission found that the tipping point had been reached and it 
did not find that a sufficient nexus existed between the prior events 
and Marchionda’s current candidacy, particularly in light of his 
positive and sustained record since the last negative event. The 
Commission allowed Marchionda’s appeal, granting him relief in 
the form of placement at the top of future certifications issued to 
the Boston Police Department for the position of police officer 
until such time as he has received additional consideration for hire 
and also stating that the Boston Police Department “may not rely 
exclusively on the reasons cited in prior bypass cases” when eval-
uating Marchionda in that future consideration.

The sequence in Marchionda is quite interesting and demonstrates 
just how nuanced, and perhaps how amorphously, the issue of 
staleness can be in practical application. In serial consideration, 
and within the framework of assessing Marchionda’s current 
ability to perform the duties of a police officer, the Commission 
concluded that the Boston Police Department’s 2017 bypass of 
Marchionda based upon certain prior negative events was justi-
fied, the 2018 bypass decision based upon the same events also 
was justified, but the 2019 bypass decision based upon those same 
events was unjustified. 

Persistence can pay off and Marchionda shows that the passage of 
just one year between separate bypass decisions by an employer 
can be enough to tip the balance in favor of a candidate such that 
a justified bypass in 2018 becomes an unjustified bypass in 2019. 
Candidates should consider their own historical timeline when 
they assess their option to appeal a bypass decision; potential ap-
pellants also should evaluate, as seen in Cioffi, whether otherwise 
aged events nevertheless can reveal a pattern of concerning be-
havior that the Commission may find revelatory in evaluating a 
candidate’s present fitness for duty. In the last analysis, it is bene-
ficial in a bypass appeal that is based on a challenge to prior mis-
conduct to present a case that puts temporal and substantive dis-
tance between what a candidate did or who she was years earlier 
and who the candidate is presently and what the candidate has 
done in the interim.

OTHER DECISIONS
The Commission Upholds The HRD’s Determination As To End-Time Calcu-
lation For Twenty-Five Year Preference Points

Promotional processes can be intensely competitive situations, 
particularly when opportunities are limited for upward advance-
ment, and the difference of a single point can make all the differ-
ence in many instances. As a direct result, promotional candidates 
often advance furious fights of all types in order to seek score en-
hancement. During this period, the Commission confronted a col-
lection of cases, including the published decisions in McLaughlin 
v. Human Resources Division, 35 MCSR 39 (2022) and Conroy 
v. Human Resources Division, 35 MCSR 43 (2022), dealing with 
the additional two points that accompany twenty-five years of reg-
ular service.

Under civil service law, a veteran, as the term is defined within 
G.L. c. 31, § 1, who first obtains a passing score in a promotion-
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al examination is entitled to receive two points added to her ex-
amination score. See Personnel Administration Rules, PAR.14(2). 
Relatedly, pursuant to G.L. c. 31, § 59, “a member of a regular 
police force or fire force who has served as such for twenty-five 
years and who passes an examination for promotional appoint-
ment in such force shall have preference in promotion equal to 
that provided to veterans under the civil service rules.” Put dif-
ferently, for those who pass the threshold of twenty-five years of 
service, that level of experience permits the candidate to receive 
two points added to her examination score. [NB: a veteran already 
receiving the two points for that service does not receive an addi-
tional two points, for a total of four points, at the twenty-five year 
threshold. See Personnel Administration Rules, PAR.14(2)]

Very recently, in Ralph v. Civil Serv. Comm’n, 100 Mass. App. 
Ct. 199 (2021), the Appeals Court, as did the Commission before 
it, considered the question as to when the § 59 clock starts. In that 
situation, it was determined that the language in § 59 referring to 
service as a “member of a regular police force” meant that only 
employment as a regular police officer, and not as a reserve, in-
termittent or call officer would suffice to begin the timeframe for 
consideration of the two-point § 59 preference.

On the heels of Ralph, discussing when the § 59 clock starts, 
during this period the Commission was faced, in McLaughlin, 
Conroy and several like unpublished decisions, with the issue 
of the appropriate end-date for calculating the twenty-five year 
preference. According to the earlier determination of the Human 
Resources Division, the proper end-date to determine whether a 
promotional candidate should receive two additional points for 
twenty-five years of service was to identify whether the candidate 
had twenty-five years of service as of the date on which the pro-
motional examination originally was scheduled to occur.

The appellants in this collection of cases disagreed. For the appel-
lants, the calculation to determine whether the candidate had twen-
ty-five years of service should not end on the date on which the 
examination originally was scheduled, but instead should extend 
to the date on which the examination actually was administered. 
The reason for this more extended conception of the calculation? 
In this instance the promotional examination originally had been 
set for June, 2020 but it had been postponed from that date and 
did not occur until August, 2020. If, as the HRD determined, the 
calculation ended as of the originally scheduled examination, the 
appellants would not be entitled to the preference because they 
did not have twenty-five years of service. If, however, the time-
line was extended (and some other arguments went the appellants’ 
way to extend the timeline further), the appellants could claim the 
preference points. 

The Human Resources Division based its determination on its 
agency precedent. As one historical example, in the wake of the 
Boston Marathon bombing, there was a two-month postponement 
of the police officer/trooper examination. In that situation, the 

Human Resources Division similarly used the originally sched-
uled examination, and not the later date of actual administration, 
for all relevant purposes, including determining who was age-el-
igible to sit for the examination. Using the originally scheduled 
date, the Human Resources Division argued, was a knowable and 
predictable trigger that could be applied evenly and was neither 
arbitrary nor capricious.

The Commission, referencing that the answer was somewhat of a 
“mystery” because nothing in the Personnel Administration Rules 
or in any other source provides a specific method for the end-date 
calculation, discussed the fact that, at least in theory, there could 
exist a multitude of triggering dates for the calculation. For in-
stance, the Commission opined that any number of dates, rang-
ing from the deadline to register for the examination to the date 
on which scores were being finalized, could be claimed to be an 
appropriate method of calculation. Indeed, McLaughlin himself 
argued that the date that should be adopted should be the date on 
which the eligible list is established. Given that there is no ex-
plicit answer provided in the text of a statute or elsewhere, the 
existence of the ambiguity as to how the date should be calculated 
caused the Commission to characterize its role as limited to decid-
ing whether the selection made by the Human Resources Division 
was arbitrary or capricious. 

The Commission determined that the selection made by the 
Human Resources Division was sound and rational. Contrasting 
some possible alternative methods, the Commission noted that if, 
for example, the trigger date was the date on which a candidate 
was determined to have passed the examination or the date on 
which the examination scores were released, then not all candi-
dates would know before the examination if they qualified for the 
points and the ultimate award of the points would be influenced 
by, among other things, how long it took for the administrative 
tasks associated with scores being calculated and/or released. 
Indeed, it would seem to be fairly odd to tether receipt of pro-
motional points to final score calculation or the release of scores 
when those events could be influenced by the vacation schedules 
of those involved with the endeavors. 

At the end of the day, the Commission concluded that, particu-
larly in light of the Human Resource Division’s discretionary au-
thority, the end-date that it selected was rational, able to be ap-
plied consistently and promoted predictability. The Commission 
therefore did not disturb the method of calculation used by the 
Human Resources Division. While the promotional candidates in 
these appeals did not receive the points they sought, given that the 
proper method to calculate § 59 preference points now has been 
fairly well-established with respect to start-dates and end-dates, 
future candidates for promotion should have a clear sense of the 
landscape in order to determine if they believe that they qualify 
for the preference points. Given the intense competition in this 
area, certainty in the law is a net positive. n
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UPDATE ON CSC OPERATIONS—COMMISSIONER  
ITTLEMAN RETIRES FROM COMMISSION 
COMMISSION STATISTICS FOR 2022 YTD CALENDAR YEAR 

Highlights

• The Civil Service Commission received 60 new appeals in CY 2022 
and closed out 48 appeals.

• The open case inventory of appeals as of March 31, 2022, is 170.

• 39 appeals have been pending before the Commission for more than 
12 months.

• Of the 9 Bypass Appeals in 2022 YTD, 2 were allowed, 3 were de-
nied, and relief granted in the other 4 cases. 

• From 2006-2021, 97% of Commission decisions were either not ap-
pealed or affirmed following judicial review. 

Total Appeals Pending (2006 - 2022):

2006 2009 2012 2015 2018 2021 2022(YTD)
813 220 179 90 175 158 170

Total Appeals Pending More Than 12 Months (2006 - 2022):

2006 2009 2012 2015 2018 2021 2022(YTD)
550 98 46 27 60 33 39

Average Age of Pending Appeal (2019 - 2022) (By Week):

2019 2020 2021 2022
46 62 35 35

Source: https://www.mass.gov/lists/civil-service-commission-statistics

 
IN THE COURTS
Appeals Court Upholds Commission’s Decision Finding No Evidence 
Housing Authority Worker Abandoned His Job

In Framingham Housing Authority v. Serfozo and another, 
21-P-775, (Appeals Court, May 9, 2022), the Appeals Court 
upheld a Superior Court judge’s ruling affirming an earlier 

Commission decision that the Framingham Housing Authority 
(“FHA”) lacked just cause to terminate a maintenance aide. 
Framingham Housing Authority v. Serfozo and Civil Service 
Commission, 20CV934, (Mass.Sup.Ct., Jul. 8, 2021); Serfozo v. 
Framingham Housing Authority, 33 MCSR 125 (2020). 

In this case, the employee provided a doctor’s note to his co-work-
er to deliver to their supervisor, which excused the employee’s 
absence from work because of medical issues stemming from a 

workplace assault, of which the employee was the victim. The 
FHA, however, concluded that the employee abandoned his job 
as he had failed to appear for work for several weeks. Notably, 
the FHA initially terminated the employee without a hearing, in 
violation of Section 41. As a result, the FHA was forced to re-
scind the initial termination before it again terminated the employ-
ee for job abandonment, this time after a hearing. Central to the 
Commission’s earlier decision that the employee did not abandon 
his job was that at the time of the termination hearing, the FHA 
was in possession of the doctor’s note. 

The Appeals Court eventually agreed that there was “no question” 
that the employee did not abandon his job and therefore the FHA 
lacked just cause to terminate him, and that the Commission’s de-
cision was supported by substantial evidence in that the employee 
took reasonable steps to notify the FHA of his absence by provid-
ing documentation that he was unable to work. 

COMMISSION DECISIONS 
BYPASS APPEALS 

Commissioner Ittleman Highlights Flaws In Newton’s Drug Testing System 

The Commission held in Destefano v. Newton Police Department, 
(G1-19-016, Feb. 24, 2022), that the City of Newton (“City”) 
failed to establish reasonable justification for the bypass of a po-
lice officer applicant based on a positive drug test result, citing 
several concerns with the reliability of the testing method. As part 
of its hiring process, the City conducted two separate urine and 
hair drug tests -once before a conditional offer of employment and 
then again following a conditional offer. The City’s practice en-
tailed contracting with a physician to collect the hair and urine 
samples, before sending the samples to be tested at third-party lab-
oratory, Quest Diagnostics. 

The Appellant’s initial hair and urine drug tests were negative; 
however, his second hair test in December 2018 was positive for 
cocaine. The City subsequently bypassed the Appellant based on 
the positive drug test result. The City initially stated in the bypass 
letter that the positive test result was a Category A automatic dis-
qualifier under the HRD medical standards, but issued a revised 
bypass letter months later without any reference to the automatic 
disqualification. In January 2019, after receiving the initial bypass 
letter, the Appellant obtained a second hair drug test on his own 
from Quest. The results were negative. The Commission heard 
evidence that, unlike drug testing through collection of urine 
samples, the hair collection drug testing method is not federal-
ly regulated. The Appellant continuously maintained both before 
and during the Commission hearing that he did not ingest or use 
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cocaine but may have been exposed to it while working at a car 
wash, or when he borrowed a comb from a former roommate who 
may have used cocaine. 

In allowing the appeal, the Commission relied on Thompson 
v. Civil Service Comm’n, 90 Mass. App. Ct. 462, (2016), and 
Gannon v. Boston Police Dept., 483 Mass. 461, (2019), which 
hold that a positive hair test result is not necessarily conclusive of 
ingestion of illegal narcotics. Here, the Commission noted that the 
actual confirmation test results found no cocaine metabolites over 
the required threshold cut off level and such evidence did not sup-
port an inference that the Appellant ingested drugs. Additionally, 
the Commission took issue with the fact that neither of the City’s 
witnesses could testify regarding first-hand knowledge of the lab’s 
testing process for hair samples. Notwithstanding the Appellant’s 
implausible alternative explanations for the positive test result, the 
Commission noted that were “numerous lapses and irregularities” 
in the testing documents that undermined its reliability. Finally, 
the Commission noted that the City could not consider the pos-
itive test result as an automatic disqualifier under Category A as 
HRD requires the drug test used to be subject to federal approval 
or regulation. 

Promotional Bypass Appeal Denied Despite Unrecorded Interviews 

In Peary v. City of Woburn, 35 MCSR 28 (Feb. 24, 2022), a 
Woburn Fire Captain unsuccessfully challenged the City’s deci-
sion to bypass him for promotion to Deputy Fire Chief. The City 
elected to bypass the Appellant in favor of another candidate be-
cause of that candidate’s extensive experience, advanced degrees, 
and superior interview performance. The former Fire Chief also 
recommended the successful candidate to the Mayor based on his 
personal knowledge of all the candidates, but was not otherwise 
involved in the selection process.

The Commission noted that although Assessment Center examina-
tion scores already account for a candidate’s prior education and 
experience (“E&E”), that did not preclude the City from placing 
a higher value on the successful candidate’s experience as a Shift 
Commander. The City determined that the candidate’s experience 
would benefit him in the Deputy Chief role because it involved 
coordinating the Department’s emergency responses and oversee-
ing its day-to-day operations. The successful candidate also pos-
sessed a master’s degree. In contrast, the Appellant lacked any 
relevant experience similar to the Shift Commander role and did 
not have a comparable educational background. Consequently, the 
City justifiably bypassed the Appellant, focusing on the successful 
candidate’s experience and education. 

While Commissioner Stein criticized the City for not recording 
the interviews and employing somewhat subjective grading crite-
ria, the Commission declined to overturn the Appellant’s bypass 
as the City was able to demonstrate through the extensive inter-
view notes that the successful candidate had a stronger interview 
performance than the Appellant. Cautioning that the interview 
scores alone would not be sufficient to bypass the Appellant, the 
successful candidate’s responses impressively conveyed his abil-
ity to deal with citizen complaints and his vision on using tech-
nology to improve the Department’s firefighting operations when 
compared with the Appellant’s responses. Another reminder that 

unrecorded promotional interviews will almost certainly draw the 
Commission’s ire, even if the appointing authority ultimately re-
ceives a favorable result. 
Commission Questions City’s Bypass Decision Resulting In Selection Of 
Mayor’s Son, Despite Hiring Outside Advisor

Citing the appearance of bias, the Commission sustained an ap-
peal of a police officer candidate who was bypassed by the City 
in favor of other candidates, including the Mayor’s son. Neenan 
v. City of Quincy, 35 MCSR 21 (Feb. 24, 2022). The City initially 
requested a certification to fill eighteen police officer vacancies 
but then increased the number of vacancies to twenty-five, at the 
recommendation of the Mayor and Police Chief, both of whom 
ultimately recused themselves from the selection process because 
the Mayor’s son appeared on the eligible list. For this reason, the 
City hired an outside advisor, Attorney Daniel Bennett, to “stand 
in” for the Mayor during the selection process. 

The City bypassed the Appellant for failing to disclose that he had 
been previously terminated from a job several years earlier and 
applied to the State Police in 2019. When asked why he failed to 
disclose this information, the Appellant explained that he believed 
the question asking terminations from prior employment only dat-
ed back seven years. 

While acknowledging that the City may have had valid reasons to 
bypass the Appellant based on his omissions during the applica-
tion process, the Commission concluded that the selection process 
may have been tainted to favor the selection of the Mayor’s son, 
especially since the City’s stated reasons for expanding the list 
appeared tenuous in the Commission’s view. Relying on its sim-
ilar holding in Lima v. City of Somerville, 30 MCSR 103 (2017), 
Commissioner Bowman questioned whether the City would have 
accepted the Appellant’s explanations regarding the omissions on 
his applications had the Mayor’s son not been the next ranked 
candidate. 

Rejecting the City’s claim that the outside advisor ensured a lev-
el playing field, the Commission pointed out that the outside ad-
visor only participated in one of the two hiring roundtables and 
that the round tables were attended and led by some staff mem-
bers who reported directly to the Mayor, such as his Chief of 
Staff. However, it is not clear whether Attorney Bennett actual-
ly attended the roundtable in which the Mayor’s son’s candidacy 
was discussed. Additionally, the recommendation to bypass the 
Appellant was made by Attorney Bennett, rather than the Chief 
of Staff. While the Commission seems to attribute the selection 
of the Mayor’s son to the expansion of the list, had the City not 
done so, it is equally questionable that the Appellant would have 
been hired. In a challenging case, the Commission ultimately de-
cided that the appearance of a compromised selection process out-
weighed the discretion afforded to the City, despite its efforts to 
ensure impartiality. 
Bypass Appeal Denied After Reserve Police Officer Waived Right To Fu-
ture Appointment In Exchange For Transfer

The Commission denied a somewhat unusual bypass appeal in-
volving a former Lawrence Reserve Police Officer, concluding 
that he waived his rights to be appointed as a permanent full-time 
police officer. Rivet v. City of Lawrence, 35 MCSR 63 (Mar. 24, 
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2022). The City of Lawrence (“City”) bypassed the Appellant in 
2013, and the Appellant successfully appealed his bypass to the 
Commission, which ordered the City to place the Appellant at the 
top of any current or future certifications.

In 2016, the Appellant, then employed with the City as a civil-
ian Traffic Control Officer, requested that the Police Chief appoint 
him instead as a permanent Reserve Officer so that he could lat-
erally transfer to another municipality. To that end, the Appellant 
executed emails and letters to the Mayor and Chief stating his in-
tention to transfer once appointed and agreed “to waive all rights 
to appointment within the City of Lawrence.” 

The City ultimately appointed the Appellant as a Reserve Officer 
and honored his request for a transfer, however, the Appellant sat 
for the Civil Service Exam again in 2017 and his name appeared 
on the certification list. The City again bypassed the Appellant, 
relying on his 2016 letter. The Appellant claimed that he never 
intended to waive his right to a future appointment and thus ap-
pealed the bypass decision to the Commission. 

City argued that the Commission lacked jurisdiction to hear the 
appeal because it cannot enforce private contracts, such as the 
Appellant’s waiver. Reasoning that the Appellant was technically 
bypassed, and his appeal was properly before it, the Commission 
distinguished this situation from Sawicki v. City of Malden, 25 
MCSR 118 (2012). In Sawicki, the Commission declined to re-
instate an employee after he resigned pursuant to a separation 
agreement finding that he had not been aggrieved under any civil 
service laws. 

Dismissing the appeal, the Commission noted that it was largely 
undisputed that the Appellant never expressed to either the Police 
Chief, Mayor, or Personnel Director that he intended to return to 
Lawrence to seek an appointment as a permanent full-time officer 
in the future. The Appellant’s interpretation that his written waiver 
only applied to 2013 exam was found to be unpersuasive as his 
waiver would have been unnecessary by virtue his appointment 
because he would have been removed from 2013 eligible list. 
Further, the Commission noted that it would have been “illogical” 
for the City to facilitate to the Appellant’s reserve appointment 
and transfer if it reasonably believed that the Appellant intended 
upon applying for another position a short time later.
DISCIPLINE APPEALS
In Split Decision, Commission Demotes Deputy Fire Chief Acquitted Of 
Criminal Domestic Violence Charges 

In a 3-2 decision, the Commission overturned a termination of a 
Deputy Fire Chief, reducing the termination to a demotion to fire-
fighter. Griffin v. Town of Easton, 35 MCSR 1 (Jan. 27, 2022). The 
Appellant was alleged to have physically assaulted his ex-girl-
friend, a law enforcement officer, and threatened her with her 
loaded service-weapon at her home. The Appellant was arrested, 
charged, and prosecuted following the incident. 

Following the Commission hearing, but before it issued its de-
cision, the Appellant moved for Summary Decision, because he 
was acquitted on all criminal charges. The Commission, however, 
noted the Appellant’s acquittal on the criminal charges did not en-
title him to Summary Decision as a matter of law given the lower 

preponderance of the evidence standard used at the Commission 
proceedings. 

Notwithstanding the Appellant’s argument that the Department’s 
Rules and Regulations were vague and did not expressly prohibit 
off-duty misconduct, the Commission pointed out Civil Service 
employees are routinely subject to discipline for off-duty mis-
conduct that impairs the employee’s ability to perform his or her 
duties, and noted that it has consistently imposed discipline in 
similar cases involving domestic violence or abuse, even if the 
employee is not criminally charged or convicted. For example, the 
Commission recently upheld dismissals of police officers accused 
of domestic abuse in Luis v. Town of Dartmouth, 34 MCSR 335, 
(2021), and D’Andrea v. City of Everett, 34 MCSR 369 (2021).

Here, Commissioner Stein took issue with the complainant’s cred-
ibility, noting that certain details offered at the hearing were not 
provided to the responding officers or included in the restraining 
order affidavit, which were characterized as “self-serving and 
problematic.” Consequently, he found the evidence did not show 
the Appellant was the initial aggressor and as such did not warrant 
termination. 

While the Town could not establish that the Appellant engaged in 
domestic abuse, the Commission did find that Appellant’s actions 
in escalating the altercation with the complainant demonstrated 
poor judgment, which was unbecoming of an employee in a com-
mand position and as a result justified his demotion. 

Commissioner Stein explained that although the Commission is 
entitled to draw an adverse inference where an appellant declines 
to testify at an appointing authority hearing, and generally does 
so, in this instance he placed less weight on Appellant’s failure to 
testify at the appointing authority hearing because the Appellant 
testified under oath before the Commission during the pendency 
of his criminal case and then later testified in his own defense at 
his criminal trial. 

Acknowledging that it was a “difficult” case, Commissioners 
Bowman and Ittleman dissented and voted to uphold the 
Appellant’s termination. They argued that an appointing authority 
is entitled to terminate a public safety employee, especially one 
in a supervisory or command position, for engaging in domestic 
abuse. The dissenting Commissioners focused on the Appellants’ 
refusal to cooperate with the internal investigation or testify at the 
appointing authority termination hearing to refute complainant’s 
version of the incident. 

OTHER APPEALS

Despite Fire Lieutenant’s Claim, Lowell Acted Within Civil Service Authority 
For Temporary Appointment 

The Commission granted the City’s Motion to Dismiss of an ap-
peal filed by a Firefighter challenging the City’s decision to re-
move him as an Acting Captain. Underwood v. City of Lowell, 35 
MCSR 94 (Apr. 21, 2022). 

Pursuant to the terms of the parties’ CBA at issue, the Appellant 
was assigned to serve as the out-of-grade Acting Captain during 
the incumbent Captain’s leave of absence. At the time of the 
Appellant’s out-of-grade assignment, an active civil service eligi-
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ble list had been established; however, the Appellant’s name did 
not appear on the list. Thirty days later, the City appointed a can-
didate from the eligible list to the rank of Temporary Captain to fill 
the vacancy, to which the Appellant was assigned. The Appellant 
subsequently reverted to the rank of Lieutenant and stopped re-
ceiving out of grade compensation. 

The Commission held that the City did not violate Section 31 as 
it could not appoint an employee for more than 30 days in any 
60-day period when a current eligible list exists from which tem-
porary promotions may be made. Rejecting the Appellant’s argu-
ment that the CBA required to the City to maintain his out-of-
grade appointment for the full duration of the Captain’s absence, 
the Commission correctly noted that the terms of the CBA could 
not supersede Civil Service law and the City would have run afoul 
of Section 31 had it indeed continued the Appellant’s temporary 
appointment beyond 30 days. n
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