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Appeals to HAC

Authority to Act
—Scope of Review
Constitutional and Jurisdictional Issues

HAC reiterated that it lacked jurisdiction to determine easement law is-
sues in an appeal involving an easement swap that would allow a mar-
ket-rate unit to construct a garage on the land of an affordable unit. These
matters are left to the Superior and Land Courts. Rugged Scott, LLC v.
Nantucket Zoning Board of Appeals, 19 MHACR 30 (2024).

Permit Modification

HAC remanded a proposed modification to a Nantucket comprehensive
permit for a 41-unit Home Ownership Project to the ZBA after concluding
that it could not be categorized as a minor modification. The proposal
would have allowed the construction of a garage serving a market-rate
unit to be constructed on the land of an adjoining affordable unit. In order
to address HAC’s previous conclusion that the modification was substan-
tial because it reduced the usable area of the affordable lot, the Developer
submitted this new proposal that encompassed an easement swap between
the two properties such that the usable area of the affordable lot would
not be reduced. HAC concluded the proposal nevertheless represented a
significant change in configuration since more than lot size goes into the
usefulness of a parcel and the owners of the affordable lot complained that
the new configuration would make their home less private and more sub-
ject to vehicular activity. Rugged Scott, LLC v. Nantucket Zoning Board
of Appeals, 19 MHACR 30 (2024).

Practice and Procedure
—Collateral Estoppel

Applying principles of collateral estoppel, this appeal from the Medford
ZBA claiming the benefit of the 1.5% general land area safe harbor was
dismissed by HAC and the matter remanded to the Board for a hearing on
the substance of this developer’s comprehensive permit application. With
the consent of the parties, HAC had stayed the proceedings in this matter
in 2020, pending the resolution of two appeals presenting the identical
subject matter in connection with other projects in Medford. Having re-
solved in late 2023 by summary decision in DIV Fellsway that Medford
had not met the land area safe harbor, the parties here agreed to a remand
to the ZBA. Combined Properties, Inc. v. Medford Zoning Board of Ap-
peals (Order on Board’s Assented-to Motion for Stipulation and Order of
Remand), 19 MHACR 14 (2024).

—Evidence
Exclusion of Testimony

Letters from state legislators representing communities nearby a proposed
Pembroke Home Ownership Project were not admitted into evidence by
HAC where they were offered by the ZBA for the truth of the statements
contained therein but the developer was not provided with any opportu-
nity to cross examine. River Marsh, LLC v. Pembroke Zoning Board of
Appeals, 19 MHACR 15 (2024).

HAC did not admit into evidence a project eligibility letter rejecting an
earlier version of a Pembroke Home Ownership Project because an ap-
proval letter had subsequently issued and the developer was not given
an opportunity to cross examine. Although not admitted for the truth of
the matters stated therein, the letter was admitted for background for the
ZBA'’s decision. River Marsh, LLC v. Pembroke Zoning Board of Ap-
peals, 19 MHACR 15 (2024).

HAC did not accept into evidence exhibits relating to a separate project
of the developer in a different municipality because they related to the
developer’s qualifications and were thus solely the province of the subsi-
dizing agency. River Marsh, LLC v. Pembroke Zoning Board of Appeals,
19 MHACR 15 (2024).

—Remanded Cases
Remand by HAC to Board

HAC remanded to the Board an appeal from the Medford ZBA claiming
entitlement to the 1.5% land area safe harbor after ruling on the identi-
cal subject matter in another appeal and finding Medford did not qualify.
Combined Properties, Inc. v. Medford Zoning Board of Appeals (Order
on Board’s Assented-to Motion for Stipulation and Order of Remand), 19
MHACR 14 (2024).

Local Needs Consistency Determination
Test I-Statistical Minima
—1 % % Zoned Area Percentage

HAC remanded to the Board an appeal from the Medford ZBA claiming
entitlement to the 1.5% land area safe harbor after ruling on the identi-
cal subject matter in another matter and finding Medford did not qualify.
Combined Properties, Inc. v. Medford Zoning Board of Appeals (Order
on Board’s Assented-to Motion for Stipulation and Order of Remand), 19
MHACR 14 (2024).

Test II-Local Needs Balancing
—Health, Safety and Environmental Factors
Fire Safety and Prevention

The Walpole ZBA failed to prove that the emergency access to an eight-
unit single-family project represented a valid local safety concern out-
weighing the regional need for affordable housing. The ZBA cited the
ability of the Town’s fire apparatus to safely maneuver within the de-
velopment cul-de-sac turnaround, as well as maneuverability onto public
streets. Wall Street Development Corp. v. Walpole Zoning Board of Ap-
peals, 19 MHACR 1 (2024).

Flooding/Drainage/Stormwater Management

HAC rejected an intervenor’s concerns with a project’s stormwater and
wastewater systems where she did not raise any issue about the project’s
failure to comply with local, rather than state, regulations. River Marsh,
LLC v. Pembroke Zoning Board of Appeals, 19 MHACR 15 (2024).

Landscaping

The ZBA’s argument that a proposed 56-unit Home Ownership project
would be intrusive to neighboring properties and require more screening
was rejected by HAC because it failed to show that a proposed 10-foot-
wide natural buffer was inadequate or that local regulations required the
developer to specify the locations of dumpsters and waste receptacles.
The developer had also agreed to install a dense natural hedge of greater
than six feet in height along all lot lines abutting residential properties.
River Marsh, LLC v. Pembroke Zoning Board of Appeals, 19 MHACR
15 (2024).

As was the case with many of her other objections, an intervenor’s land-
scape and screening issues did not point to any local bylaw or regulation
that justified denial of the comprehensive permit for a Home Ownership
Project. River Marsh, LLC v. Pembroke Zoning Board of Appeals, 19
MHACR 15 (2024).

Traffic and Road Safety

HAC found that the Pembroke ZBA had not demonstrated that a devel-
opment would result in increased pedestrian safety concerns necessitating
construction of a sidewalk or reconfiguration of an intersection, or that it
would exacerbate problems that already existed at the site. Nor did the
ZBA demonstrate that the Town’s failure to install sidewalks was the re-
sult of financial or technical infeasibility. River Marsh, LLC v. Pembroke
Zoning Board of Appeals, 19 MHACR 15 (2024).

An intervenor failed to demonstrate that the relocation of her driveway
or the removal and relocation of a fence would result in safety concerns
caused by a Home Ownership Project. The developer had also agreed to
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take certain measures to restrict movements from the relevant driveways.
In addition, certain other measures the intervenor sought were outside the
control of the developer. River Marsh, LLC v. Pembroke Zoning Board of
Appeals, 19 MHACR 15 (2024).

Snow and Ice

HAC rejected Walpole ZBA’s concern that illegal parking and inadequate
provision for snow storage onsite presented a legitimate local concern jus-
tifying disapproval of an eight-unit single-family housing development
where the developer’s experts testified that the revised plans provided
reasonable options for snow storage. Wall Street Development Corp. v.
Walpole Zoning Board of Appeals, 19 MHACR 1 (2024).

Wetlands

The Pembroke ZBA’s expressed concerns with a development’s waste-
water and stormwater impacts on wetlands and the North River Corridor
were outside the scope of local concerns where there were no local bylaws
or regulations with stricter standards than applicable state requirements.
Moreover, the North River Protective Order is based on state, not local,
requirements. River Marsh, LLC v. Pembroke Zoning Board of Appeals,
19 MHACR 15 (2024).

An intervenor’s concerns with the impact of flooding runoff from a Home
Ownership Project onto her farm and wetlands were ineffective as they
did not raise any local requirement or regulation that purportedly ad-
dressed these concerns. River Marsh, LLC v. Pembroke Zoning Board of
Appeals, 19 MHACR 15 (2024).

—Planning Factors
Open Space

There were no local concerns shown supporting the denial of a compre-
hensive permit for a Pembroke Home Ownership Project based on open
space issues where the relevant residential zoning district had no mini-
mum requirement for open space and the plans showed open space areas
around the subsurface infiltration system, as well as in the yard between
and surrounding town home buildings. River Marsh, LLC v. Pembroke
Zoning Board of Appeals, 19 MHACR 15 (2024).

Where other opportunities existed for outdoor space and recreation near-
by a proposed development, HAC found that the project did not present
valid local concerns relating to open space and recreation. Wall Street
Development Corp. v. Walpole Zoning Board of Appeals, 19 MHACR
1 (2024).

Recreation

Where other opportunities existed for outdoor space and recreation near-
by a proposed development, HAC found that the project did not present
valid local concerns relating to open space and recreation. Wall Street
Development Corp. v. Walpole Zoning Board of Appeals, 19 MHACR
1 (2024).

Site or Building Design

HAC rejected the Walpole ZBA’s reliance on neighborhood incompati-
bility in order to refuse to issue a comprehensive permit for an eight-unit
single-family development on a 1.22 acre site where the ZBA failed to
connect its dimensional criticism with specific zoning criteria in the lo-
cal bylaws, relying instead on vague density and overcrowding concerns.

Wall Street Development Corp. v. Walpole Zoning Board of Appeals, 19
MHACR 1 (2024).

—Unequally Applied Requirements

HAC found that the Walpole ZBA had unequally applied requirements
to a proposed subsidized development not demanded of an unsubsidized
project 600 feet from the locus on the same street, including specific re-
quirements for outdoor recreational and open space that were not imposed
on the market rate development. Wall Street Development Corp. v. Wal-
pole Zoning Board of Appeals, 19 MHACR 1 (2024).

Permit Eligibility
Safe Harbor Plan
—Housing Production Plan

Ruling on cases consolidated from two different developers seeking com-
prehensive permits for projects in Wakefield where the ZBA claimed
a safe harbor for recent progress toward their housing production plan,
HAC ruled that only those units created in the 12 month period immedi-
ately prior to the date on which the developer files its comprehensive per-
mit application could be counted. The ZBA argued that it could include
units created following the 12-month period if no building permit had
been issued which would effectively allowed a board to double and even
triple-dip on counting the same units toward multiple safe harbors. HAC
found this interpretation was not consistent with the concept of rewarding
towns for recent progress. Under HAC’s interpretation, Wakefield was
unable to show that it had created the necessary 226 eligible housing units.
Wakefield Zoning Board of Appeals v. The Residences at Nahant, LLC,
19 MHACR 37 (2024).

HAC rejected the Walpole’s ZBA'’s contention that it should consider
the Town having achieved an approved Housing Production Plan in 2019
when evaluating its local concerns that might outweigh the need for re-
gional housing. The ZBA failed to present any evidence to support its
claims about any HPP and relevant housing progress and the Town did
not meet statutory minima for a safe harbor. Wall Street Development
Corp. v. Walpole Zoning Board of Appeals, 19 MHACR 1 (2024).

Permit Modlification
Generally

HAC remanded a proposed modification to a Nantucket comprehensive
permit for a 41-unit Home Ownership Project to the ZBA after concluding
that it could not be categorized as a minor modification. The proposal
would have allowed the construction of a garage serving a market-rate
unit to be constructed on the land of an adjoining affordable unit. In order
to address HAC’s previous conclusion that the modification was substan-
tial because it reduced the usable area of the affordable lot, the Developer
submitted this new proposal that encompassed an easement swap between
the two properties such that the usable area of the affordable lot would
not be reduced. HAC concluded the proposal nevertheless represented a
significant change in configuration since more than lot size goes into the
usefulness of a parcel and the owner of the affordable lot complained that
the new configuration would make their home less private and more sub-
ject to vehicular activity. Rugged Scott, LLC v. Nantucket Zoning Board
of Appeals, 19 MHACR 30 (2024).
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DECISION

[. INTRODUCTION AND PROCEDURAL HISTORY

his is an appeal to the Housing Appeals Committee pur-

suant to G.L. c. 40B, § 22, of a decision by the Pembroke

Zoning Board of Appeals (Board) denying a comprehen-
sive permit to River Marsh, LLC (River Marsh or developer).

On November 27, 2018, River Marsh applied to the Board for a
comprehensive permit to build a 56-unit home ownership condo-
minium development. The Board opened the public hearing on
the developer’s application on February 13, 2019, and notified
the developer and the Department of Housing and Community
Development (DHCD)! that it considered that the Town had
achieved the safe harbor, or statutory minimum, available to a mu-
nicipality that has met the housing unit minimum by having low
or moderate income housing comprise more than 10 percent of
its total housing stock as defined in G.L. c. 40B, § 20 and 760
CMR 56.03(1) and 56.03(3)(a). River Marsh filed an objection
with DHCD challenging the Board’s claim of a safe harbor. Exh.
2. DHCD thereafter issued a determination that the Board had not
established it had achieved the safe harbor, and the Board filed an
interlocutory appeal with the Committee. The Committee issued
a summary decision determining that Pembroke had not achieved
the 10 percent housing unit minimum at the time of River Marsh’s
application to the Board for a comprehensive permit and remand-
ed the matter to the Board for further proceedings. Matter of
Pembroke and River Marsh, LLC, No. 2019-04 [15 MHACR 29]
(Mass. Housing Appeals. Comm Interlocutory Decision July 20,
2020). See 760 CMR 56.03(8)(c); 760 CMR 56.05. After resum-
ing the public hearing on the application, on January 12, 2021,
the Board voted to deny the application by decision filed with the
Town clerk on December 10, 2021.

The developer appealed the Board’s decision to the Committee on
December 27, 2021. An initial conference of counsel was held on
January 6, 2022. Following this conference, the parties engaged
in mediation, which was unsuccessful. By ruling dated May 25,
2022, the presiding officer allowed a motion to intervene by abut-
ters Carolyn Crossley and Shannon Wilson in part—regarding
Ms. Wilson’s issues of driveway relocation, removal of a fence,
landscape buffering and setback concerns and regarding Ms.
Crossley’s issues of landscape buffering and setbacks. Thereafter,
pursuant to 760 CMR 56.06(7)(d)(3), the parties negotiated a
pre-hearing order, which the presiding officer issued on October
27,2022, and the parties further revised on January 23, 2023. The
parties submitted pre-filed direct and rebuttal testimony of nine

1. As of May 30, 2023, the Department of Housing and Community Development
became the Executive Office of Housing and Livable Communities (EOHLC). St.

2023, c. 7. Since the proceedings on this project were held before the change in
agency status, we refer to the agency as DHCD throughout this decision.
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witnesses. On May 10, 2023, the presiding officer conducted a site
visit, and three days of hearings took place on May 10, 11 and 12,
2023, to permit cross-examination of witnesses. Seventy-one ex-
hibits were entered into evidence, including six disputed exhibits
which were admitted de bene during the hearing, at which time
the presiding officer deferred a ruling upon them, See § Il below.

The Interveners requested the issuance of a proposed decision,
which was issued on February 28, 2024, and to which the parties
each filed comments, responses, or objections. The Interveners
also requested oral argument before the full Committee. That re-
quest for oral argument is denied.

Il. FACTUAL BACKGROUND

The project is a 56-unit home ownership condominium devel-
opment, comprised of 17 buildings, including an existing sin-
gle-family home,? located off Water Street in Pembroke. Exhs. 2;
3, Sheet C-1. The development will include three-, four-, and five-
unit buildings with 11 two-bedroom and forty-five three-bedroom
units. Fourteen units will be affordable. Exhs. 2; 4-8. The proj-
ect site includes 49.94 acres of land, extending from Water Street
west to the North River. Of that 49.94 acres of land, the eastern
portion, comprised of approximately 22 acres, will be developed.
The project’s entrance is on Water Street where the existing sin-
gle-family home is located. From there, the project site extends to
the west and south behind 274 Water Street and three other adja-
cent homes along Water Street, including the home of Intervener
Shannon Wilson. The remainder of the property to the rear of the
project site, extending west and south from the development to
the North River, contains wetlands. Exhs. 2; 3, Sheets Ex.-1, C-1.
Access to the development will be provided by two driveways
from Water Street. Exhs. 2; 3, Sheet C-1; 22. The project site is lo-
cated on the westerly side of Water Street, approximately 200 feet
north of the intersection of Water Street and Church Street (state
Route 139). Exh. 60, 1 7. The property is bordered on the west
by the North River. Exhs. 2; 3, Sheet C-1. It is located primar-
ily within the Residence A Zoning District, with approximately
10,700 square feet of the project site located within the Business B
Zoning District. The units will be connected to a private wastewa-
ter treatment plant and subsurface sewage disposal system which
the developer proposes to build on the south side of the property.
Exhs. 54,  11; 59, 1 10.

[II. DISPUTED EXHIBITS

The Board sought to admit six exhibits, marked as Exhibits 46
through 51, to which River Marsh objected. The presiding offi-
cer admitted them de bene during the hearing, allowing oral argu-
ment on their admissibility and deferring ruling on them. Exhibit
46 is a project eligibility letter denying an earlier proposal for a
project to be built on the same site. Exhibits 47 and 48 relate to
an unrelated project of the developer in a different municipality.
Exhibits 49 through 51 are letters from legislators representing
communities in the area, providing comments on the project to the
Massachusetts Housing Finance Agency (MassHousing) and the

RIVER MARSH, LLC

Board. The Board argues that these documents are relevant, assert-
ing that Exhibit 46—the project eligibility letter of denial—was
relied upon by the Board in its decision because of similarities in
the projects; that Exhibits 47 and 48 are relevant to the developer’s
qualifications to construct this affordable housing project; and that
Exhibits 49 through 51 are from representatives of various com-
munities of the South Shore, who the Board claims are uniquely
qualified to address the interests of their constituent communities.

The developer objects to the documents on the grounds that
they are irrelevant and hearsay and, as such, do not benefit the
Committee’s review. Exhibit 46, it argues, is “moot and irrele-
vant,” as a subsequent project eligibility letter was issued for this
project. Exhibits 47 and 48, it argues, relate to cost examinations
of the developer’s other, unrelated, projects in another community
and, therefore, speak to matters within the province of the sub-
sidizing agency, which are generally excluded from Committee
hearings. River Marsh argues that it did not have the opportunity
to contest the veracity of Exhibits 49 through 51, which it argues
provide opinions without apparent personal knowledge about the
details of the project or expert qualifications to make any expert
opinions.

As an administrative body, the Committee has discretion to admit
evidence that would not be admissible in a court; the credibility and
weight assigned to such evidence is a matter for the Committee.
See G.L. c. 30A, § 11(2); River Stone, LLC v. Hingham, No.
2016-05 [17 MHACR 54], slip op. at 21 (Mass. Housing Appeals
Comm. Sept. 23, 2022), appeal pending, Hingham Zoning Bd.
of Appeals and Town of Hingham v. Housing Appeals Comm.,
Land Ct. No. 22PS000551 [32 LCR 186 (2024)]. In considering
admitting evidence that is exclusively hearsay in an administra-
tive proceeding, the question is not whether it is admissible un-
der judicial rules of evidence, but whether the evidence has indi-
cia of reliability and probative value. See Embers of Salisbury,
Inc. v. Alcoholic Beverages Control Comm’n, 401 Mass. 526,
530 (1988); 104 Stony Brook, LLC v. Weston, No. 2017-14 [18
MHACR 11], slip op. at 8-9 (Mass. Housing Appeals Comm. June
22, 2023). Unless the inclusion of evidence such as that challenged
here is prejudicial, we are usually reluctant to strike such evi-
dence. Exhibit 46 is a project eligibility letter related to a different
project and is offered as proof of the concerns that MassHousing
had about that prior project. The developer was not provided an
opportunity for cross examination of its author. MassHousing is-
sued a new project eligibility letter approving this project; if its
concerns were still valid, it had the opportunity to include such
concerns in the new project eligibility letter. Therefore, Exhibit 46
is not admitted for the truth; it is admitted solely as background
for the Board’s decision. Exhibits 47 and 48 relate to the devel-
oper’s qualifications; they address a matter which is solely within
the province of the subsidizing agency and is not considered by
the Committee. 760 CMR 56.04(4)(f) (applicant must meet “the
general eligibility standards of the housing program”); see, e.g.,
Zoning Bd. of Appeals of Amesbury v. Housing Appeals Comm,

2. The single-family home is known as and numbered 274 \Water Street.
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457 Mass. 748, 757-758 (2010); Board of Appeals of Hanover v.
Housing Appeals Comm., 363 Mass. 339, 379 (1973); Paragon
Residential Properties, LLC v. Brookline, No. 2004-16 [2
MHACR 11], slip op. at 14 (Mass. Housing Appeals Comm. Mar.
26, 2007) (developer’s reputation and qualifications not issues
intended to be reviewed during comprehensive permit appeal).
Accordingly Exhibits 47 and 48 are not admitted into evidence.
The contested statements of state legislators contained in Exhibits
49, 50 and 51, are offered by the Board for the truth of the state-
ments contained therein and contain statements of opinion with-
out verification of personal knowledge or expert qualifications of
the authors. The developer was not provided with any opportunity
to cross-examine the persons making such statements to contest
the validity of the opinions contained therein. We do not admit
disputed Exhibits 49 through 51 into evidence; they are marked
for identification only as Exhibits 49, 50 and 51. Our practice is
to include in the record unsworn oral and written statements sub-
mitted to the Committee by individuals granted interested person
status pursuant to 760 CMR 56.06(2)(c), as well as by legislators
who represent the community in which the project is proposed to
be located. See Herring Brook Meadow, LLC v. Scituate, No.
2007-15 [5 MHACR 15], slip op. at 2 n.2 (Mass. Housing Appeals
Comm. May 26, 2010). However, such statements are not admit-
ted into evidence and they are accorded no evidentiary weight. We
will treat these statements in the same manner.

[V. STANDARD OF REVIEW AND THE PARTIES" BURDENS

The comprehensive permit law provides the standard for an appeal
of aboard’s denial of a comprehensive permit, stating: “[t]he hear-
ing by the [Committee] shall be limited to the issue of whether, in
the case of the denial of an application, the decision of the board of
appeals was reasonable and consistent with local needs....” G.L.
c. 40B, § 23. This is the central principle of the proceeding be-
fore the Committee.® The comprehensive permit regulations, 760
CMR 56.00, et seq., add the following with respect to the devel-
oper’s case before the Committee:

In the case of a denial, the [developer] may establish a prima
facie case by proving, with respect to only those aspects of the
Project which are in dispute (which shall be limited), in the case
of a Pre-Hearing Order, to contested issues identified in the
pre-hearing order, that its proposal complies with federal or state
statutes or regulations, or with generally recognized standards as
to matters of health, safety, the environment, design, open space,
or other matters of Local Concern.

760 CMR 56.07(2)(a)2.

The regulations also set out the Board’s case:

In the case of denial, the Board shall have the burden of proving,
first, that there is a valid health, safety, environmental, design,
open space, or other Local Concern which supports such denial,
and then, that such Local Concern outweighs the Housing Need.
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760 CMR 56.07(2)(b)2. Sections 56.07(2)(a)2 and (b)2 do not ex-
plicitly state that the provision providing for the developer’s prima
facie case is a prerequisite for the Board’s obligation to demon-
strate local concerns; however, Committee decisions have stated
that if the developer establishes a prima facie case, the burden shifts
to the board to prove a valid local concern that supports the denial.
See, e.g., Sugarbush Meadow, LLC v. Sunderland, No. 2008-02
[5 MHACR 38], slip op. at 5 (Mass. Housing Appeals Comm.
June 21, 2010), aff’d. Zoning Bd. of Appeals of Sunderland V.
Sugarbush Meadows, LLC, 464 Mass. 166 (2013); Green View
Realty, LLC v. Holliston, No. 2006-16 [4 MHACR 1], slip op.
at 9 (Mass. Housing Appeals Comm. Jan. 12, 2009), aff’d sub
nom. Holliston v. Housing Appeals Comm., 80 Mass. App. Ct.
406 (2011), FAR. den., 460 Mass. 1116 (2011); Hanover R.S.
Ltd. P’ship v. Andover, No. 2012-04 [9 MHACR 1], slip op. at 5
(Mass. Housing Appeals Comm. Feb. 10, 2014).

V. DEVELOPER'S PRIMA FACIE CASE

A. Application of Prima Facie Case

We have recently discussed in depth how we apply the rule con-
cerning the developer’s establishment of a prima facie case under
760 CMR 56.07(2)(a)2. Weston, supra, No. 2017-14, slip op. at
12-16. In Weston, we reviewed our past decisions and discussed
our consistent rulings that developers need make only a mini-
mal showing for the prima facie case in the hearing before the
Committee under the comprehensive permit regulations. See id.,
slip op at 12: “[A] prima facie case may be established with a min-
imum of evidence.” 100 Burrill Street, LLC v. Swampscott, No.
2005-21 [3 MHACR 39], slip op. at 7 (Mass. Housing Appeals
Comm. June 9, 2008) (prima facie case established where expert
testified regarding design to fit diverse character of neighbor-
hood), quoting Canton Housing Auth. v. Canton, No. 1991-12
[1 MHACR 534], slip op. at 8 (Mass. Housing Appeals Comm.
July 28, 1993). “For example, ‘it may suffice for the developer to
simply introduce professionally drawn plans and specifications.””
Sunderland, supra, No. 2008-02, slip op. at 5 n.4, quoting Tetiquet
River Village, Inc. v. Raynham, No. 1988-31 [1 MHACR 408],
slip. op. 9 (Mass. Housing Appeals Comm. Mar. 20, 1991). See
Eisai, Inc. v. Housing Appeals Comm., 89 Mass. App. Ct. 604,
610 (2016) (regulatory scheme governing applications for com-
prehensive permits requires only preliminary plans showing that
proposal conforms to generally recognized standards) (citation
omitted). “[E]xpert testimony directly addressing the matter in is-
sue is more than sufficient to establish the developer’s prima fa-
cie case.” Sunderland, supra, No. 2008-02, slip op. at 9; Canton
Property Holding, LLC v. Canton, No. 2003-17 [1 MHACR 838],
slip op. at 22 (Mass Housing Appeals Comm. Sept. 20, 2005) (ex-
pert testimony that design will comply with state stormwater man-
agement standards is sufficient to establish prima facie case). See
also Oxford Housing Auth. v. Oxford, No. 1990-12 [1 MHACR
433], slip op. at 5 (Mass. Housing Appeals Comm. Nov. 18, 1991)

3. The comprehensive permit law is intended to remove various obstacles to the
development of affordable housing, including regulatory requirements utilized by
local opponents to thwart such development in their towns. See Zoning Bd. of
Appeals of Wellesley v. Ardemore Apartments Ltd. P ship, 436 Mass. 811, 814-

815, 820-824 (2002); Board of Appeals of Hanover v. Housing Appeals Comm.,
363 Mass. 339, 347-355 (1973); Rodgers, Snob Zoning in Massachusetts, 1970
Ann. Survey of Mass. L. 487, 487-489. Dennis Hous. Corp. v. Zoning Bd. of
Appeals of Dennis, 439 Mass. 71, 76 (2003).
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(plans must be sufficient to permit Committee to evaluate pro-
posal with regard to aspects that are in dispute and to permit full
cross-examination); Watertown Housing Auth. v. Watertown, No.
1983-08 [1 MHACR 256], slip op. at 5, 10-12 (Mass. Housing
Appeals Comm. June 5, 1984) (“requirements are to be applied in
a common sense, rather than an overly technical manner in con-
text of establishing prima facie case”). And the Appeals Court has
confirmed that “[i]t has long been held that it is unreasonable for a
board to withhold approval of an application for a comprehensive
permit when it could condition approval on the tendering of a suit-
able plan that would comply with State standards.” Holliston, 80
Mass. App. Ct. 406, 416, citing Board of Appeals of Hanover v.
Housing Appeals Comm., 363 Mass. 339, 381 (1973).

This prima facie rule is in place not as a “technical requirement to
be fulfilled by the developer. [Rather,] [t]he prima facie require-
ment exists both so that this Committee will have a clear idea
of the proposal before it, and so that the Board has a fair oppor-
tunity to challenge it.” Weston, supra, No. 2017-14, slip op. at
13; Tetiquet River, supra, No. 1988-31, slip op. at 11. See also
Transformations, Inc. v. Townsend, No. 2002-12 [1 MHACR
736], slip op. at 10-11 (Mass. Housing Appeals Comm. Jan. 26,
2004) (“it is not necessary for an applicant to obtain permits or
acquire final state or federal approval in order for an applicant to
be granted a comprehensive permit or to establish its prima facie
case in the case of a denial”); Oxford Housing Auth. v. Oxford,
supra, No. 1990-12, slip op. at 4-5 (“since design work involves
substantial costs for the developer, it is unreasonable to require
completed plans before the comprehensive permit is issued”). In
Tetiquet, the only case in which the Committee ruled that a devel-
oper had failed to meet the requirement, the Committee noted that
the developer had failed to meet a very low bar, stating “it may
suffice for the developer to simply introduce professionally drawn
plans and specifications.” Id. at 9.

This minimum standard is important, because in proceedings be-
fore the Committee and under 760 CMR 56.07(2)(a)2, a “prima
facie case” is a special term of art—it is not intended to require a
developer to provide sufficient evidence in detail regarding each
aspect of every potentially applicable state and federal require-
ment to demonstrate it could meet a burden of ultimate persua-
sion of compliance with all state and federal requirements, as
would occur if it bore the ultimate burden of proof of the issue
in this appeal. Here, the matters on which § 56.07(2)(a)2 states
the developer may make the preliminary prima facie showing,
general compliance with state or federal requirements or gen-
erally accepted standards, are not ones on which it has the ulti-
mate burden of proof before the Committee, since the Committee
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has neither the responsibility nor the authority to finally deter-
mine such compliance. Weston, supra, No. 2017-14, slip op. at
13. See also Hanover, 363 Mass. 339, 379;* Board of Appeals
of North Andover v. Housing Appeals Comm., 4 Mass. App. Ct.
676, 680 (1976) (stating “...nothing in [G.L. c. 40B, 88 20-23]
or in [Hanover, 363 Mass. 339] ... suggests that the Housing
Appeals Committee has been empowered with authority to over-
ride or ignore laws passed by the Legislature or regulations val-
idly promulgated by the Commonwealth’s various boards, de-
partments, agencies or commissions.” The prima facie case is a
burden of production: to introduce “evidence sufficient to form
a reasonable basis for a [decision] in that party’s favor.” Tiffany
Hill, Inc. v. Norwell, No. 2004-15 [2 MHACR 74], slip op. at 6
(Mass. Housing Appeals Comm. Sept. 18, 2007) (internal cita-
tions omitted). Thus, “[p]rima facie evidence, in the absence of
contradictory evidence, requires a finding that the evidence is
true... even in the presence of contradictory evidence, however,
the prima facie evidence is sufficient to sustain the proposition
to which it is applicable.” Id.

This burden of production must be consistent with the language
of the 760 CMR 56.07(2)(a)2, which describes the developer’s
case as proving compliance with federal or state standards or gen-
erally accepted standards. The regulation’s use of the disjunctive
“or,” makes it clear this is not a requirement to prove compliance
with every state and federal requirement that may be applicable,
particularly when viewed in the context of this entire provision.®
See Moronta v. Nationstar Mortg., LLC, 476 Mass. 1013, 1014
(2016) (use of word “or” to separate prongs of statute indicates
prongs are alternatives and either one would be sufficient on its
own and it is not necessary to establish both), citing Eastern
Massachusetts St. Ry. Co. V. Massachusetts Bay Transp. Auth.,
350 Mass. 340, 343 (1966) (word “or” is given disjunctive mean-
ing “unless the context and the main purpose of all the words de-
mand otherwise”).

Our longstanding interpretation that the regulation requires a min-
imum showing serves the purpose of having the developer provide
sufficient information to allow the Board to make its local con-
cerns case. Tetiquet River, supra, No. 1988-31, slip op. at 11. “[E]
ven where plans were incomplete, a developer that proposed to
modify its plans to comply with State and Federal statutes or regu-
lations had established a prima facie case.” Zoning Bd. of Appeals
of Woburn v. Housing Appeals Comm., 92 Mass. App. Ct. 1115
(2017) (Rule 1:28 decision), citing Holliston, 80 Mass. App. Ct.
406, 416. In Woburn, the Appeals Court ruled that “where the de-
veloper here plans to comply with all applicable noise regulations,
[the Appeals Court] similarly conclude[s] the HAC did not err in

4. In Hanover, 363 Mass. 339, the Supreme Judicial Court stated, “[t]he legal
issues properly before the committee are circumscribed by c. 774 [G.L. c. 40B,
8§ 20-23]. When the board has denied an application for a comprehensive permit,
the committee is required to determine whether the board’s decision was ‘reason-
able and consistent with local needs.”” Id. at 370, citing G.L. c. 40B, § 23. In that
case, the court noted that compliance with state requirements could be assured by
including a condition in the comprehensive permit. Id. at 373-375, 381.

5. The requirement of 760 CMR 56.07(2)(a)2 is distinguished in three ways from
the burdens of persuasion imposed upon the parties in other subsections of 760
CMR 56.07(2): 1) by using the term prima facie case, it establishes a requirement
of production, not persuasion; 2) by use of the disjunctive to separate the poten-
tial subjects on which to present a prima facie case, it precludes a requirement to
present evidence on all alternatives; and 3) unlike the other burdens which use
the mandatory “shall have the burden of proving,” this provision begins by stat-
ing, “[i]n the case of a denial, the Applicant may establish a prima facie case....”
(Emphasis added).
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finding that the developer had established a prima facie case.”
Woburn, 92 Mass. App. Ct. 1115. See Holliston, 80 Mass. App.
Ct., 406, 415-416 (to extent preliminary plans submitted are lack-
ing or in fact admittedly do not comply with current State regula-
tions or standards, developer’s proposal does not end with plans
when the developer proposes to make all modifications necessary
to achieve compliance with state regulations).

Moreover, in cases in which a developer may not have correct-
ly addressed every aspect of compliance with state or federal re-
quirements, we have emphasized that “the requirement ... is for
a preliminary presentation [and] where it is possible to improve
the presentation and satisfy the Board’s objections by a condi-
tion in the comprehensive permit, we will include it.” Billerica
Development Co. v. Billerica, No. 1987-23 [1 MHACR 444],
slip op. at 34-35 (Mass. Housing Appeals Comm. Jan. 23, 1992)
(where board attacked drainage report that was “the cornerstone
of the presentation, on the ground that it contains errors and faulty
assumptions” Committee resolved question with condition in its
decision). See also Tetiquet River, supra, No. 1988-31, slip. op.
at 3, 5-6 (if there is question about sufficiency of developer’s sub-
mission, Committee may address issue by attaching condition to
address it). Such a condition may include a requirement that ap-
proval of a comprehensive permit is subject to compliance with
applicable federal and state requirements.

In light of these precedents, we examine the testimony and exhib-
its submitted by the developer for our review of the prima facie
case. See Tiffany Hill, supra, No. 2004-15, slip op. at 3, 6 (pre-
siding officer denied motion for directed decision submitted on
developer’s pre-filed testimony; Committee ruled that evidence
at hearing did not affect that ruling). Here, both the Board and
Interveners undertook to supply evidence from their witnesses re-
garding the developer’s prima facie case, opining about both the
evidence submitted by the developer and about the state and fed-
eral regulations they argue are relevant to this issue. Their testimo-
ny is not relevant. We consider the developer’s prima facie case
based solely on evidence supplied by the developer. As we stated
above, the Committee has no authority to determine whether a
project will comply with state or federal requirements; nor may
we waive any requirement of state or federal law. Any project we
approve must still comply with all applicable federal and state re-
quirements. See, e.g., Tiffany Hill, supra, No. 2004-15, slip op.
at11.

As discussed below, our review of the developer’s evidence
demonstrates that the developer has provided detailed plans de-
scribing the project, including traffic and driveways, wetlands and
North River, landscaping and screening, stormwater, wastewater,
and open space, providing evidence of future compliance with ap-
plicable state and federal law. That evidence is sufficient to estab-
lish its prima facie case.
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B. Developer’s Presentation

River Marsh argues that it made its prima facie case that the proj-
ect complies with all applicable federal or state statutes or reg-
ulations or with generally recognized standards for the disputed
aspects of the project, namely traffic and driveways, wetlands and
North River, landscaping and screening, stormwater, wastewater,
and environmental issues and open space.® River Marsh’s civ-
il engineer, Bradley McKenzie, relied on his own expertise and
testimony from River Marsh’s other experts—Shaun P. Kelly for
transportation and Bradford Holmes for wetlands and the North
River—and testified that the proposal complied with such stan-
dards in each of the six categories in dispute. Ex. 54, { 8. River
Marsh presented testimony and exhibits attesting that the project
will comply with particular state or federal requirements and that
additional information would be analyzed and completed during
future permitting, including a hydrological analysis that would be
performed during Department of Environmental Protection (DEP)
review of the wastewater system and soil testing in the location of
the four proposed subsurface roof leaching dry well systems that
would be performed for stormwater review by the Conservation
Commission. Tr. I, 35-36, 50-51, 64, 68.

1. Traffic and Driveways

River Marsh bases its prima facie case on the issue of traffic safe-
ty both on and off site, on the testimony of Mr. McKenzie and its
transportation engineer, Shaun P. Kelly. Mr. Kelly testified that
the project plans include sidewalks internally on at least one side
of the roadways, in compliance with all federal or state statutes or
regulations and with generally recognized standards for roadway
design. Exh. 57, q 6. He further testified that the proposed road-
way width of 20 feet will safely and adequately serve the project
and not imperil public safety. He also stated the intersection of
Water Street and Church Street is an offsite intersection under the
jurisdiction of the Massachusetts Department of Transportation
(MassDOT), and the developer has committed to making safe-
ty improvements and upgrades to this intersection, which would
be subject to MassDOT’s approval and which comply with all
federal or state statutes or regulations and with generally recog-
nized standards regarding roadway design and intersection design.
Exhs. 19; 57, 11 7, 8; 58, 1 6; Tr. 11, 130-134.

2. Wetlands and the North River

In support of its prima facie case on wetlands and the North
River, River Marsh relies upon the testimony of Mr. McKenzie
and its wetlands scientist, Bradford Holmes. Mr. Holmes testi-
fied that he delineated the bordering vegetated wetlands on the
project site and delineated the natural bank of the North River,
which borders the property on the west, as shown on the proj-
ect plans. Exhs. 2; 3, Sheet C-1; 52, { 5. The North River is sub-
ject to the Scenic and Recreational River Protective Order for
the North River issued by the Commonwealth of Massachusetts
Department of Environmental Management (Protective Order),
pursuant to St. 1978, c. 367, § 62, which established the North

6. The Pre-Hearing Order, drafted by the parties and issued by the presiding officer,
identified these as the areas for which the developer was responsible for making a
prima facie case. Pre-Hearing Order, § I\V.3 (Appellant/Applicant’s Case).
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River Commission. Exh. 70. Mr. Holmes testified that the project
plans show that all construction is entirely outside of the 300-foot
North River Corridor governed by the Protective Order. Exh. 52,
1 8. The Corridor, over which the North River Commission has ju-
risdiction under the Protective Order, was established in 1978 and
delineated on plans entitled, “Scenic River Corridor, North River”
recorded in the Plymouth County Registry of Deeds (the North
River Corridor map). Exhs. 69, 71. Mr. Holmes testified that River
Marsh’s delineation for the Scenic River Corridor shown on the
project plans is more landward than the Corridor as shown on the
North River Corridor map. Exh. 53, q 4; Tr. II, 114. He testified
that River Marsh’s improvements and work area are all outside of
the delineated corridor and the delineation analysis ensured that
River Marsh did not encroach on the Corridor. Exhs. 3, Sheet C-1;
53,1 6; Tr. 1l, 114.

Mr. Holmes further testified that the plans comply with the
Wetlands Protection Act (WPA) and 310 CMR 10.00, and that
the project will require a Notice of Intent (NOI) and review by
the Pembroke Conservation Commission to review work within
wetlands resource areas or buffer zones. Tr. II, 116. In connec-
tion with the NOI it will file with the Pembroke Conservation
Commission, he stated that River Marsh will demonstrate that the
proposed activities within the wetlands buffer zone will not result
in an adverse effect on the BVW. Exh. 52, 49 6, 9. He testified
that the Conservation Commission, in its review of the NOI, ap-
plies the state standards under the WPA. Tr. Il, 116.” Mr. Holmes
testified that the Superseding Order of Resource Area Delineation
(SORAD), which is a bordering resource delineation issued by
DEP to confirm location of what the resource area is through an
Avrea of Natural Resource Area Delineation (ANRAD) applica-
tion, confirmed the location of the BVW. Tr. II, 106-107; Exh. 68.

3. Landscaping and Screening

On the issue of landscaping and screening, River Marsh argues
it has met its prima facie case based upon the testimony of Mr.
McKenzie that there are no federal or state statutes or regulations
that govern landscaping and screening applicable to this project.
760 CMR 56.05(2)(a) requires the developer to submit prelimi-
nary site development plans showing the proposed landscaping
improvements and open areas within the site. While the plans
submitted did not include every final construction detail, Mr.
McKenzie testified that the plans are more detailed than the pre-
liminary plan requirements of 760 CMR 56.05(2) and satisfy the
developer’s burden. Tr. 11, 35-36.

The developer argues that it produced unchallenged evidence that
there are “no buffering or screening requirements for Residence
A’ in the Zoning Bylaws and Business B only requires “a dense
natural hedge greater than six feet in height and located within ten
feet of any structures and parking area and the residential areas.”
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Exh. 54, 9 9. Mr. McKenzie testified that the developer proposed
a 6-foot fence and a 10-foot vegetated buffer and that the final
construction plans would include additional detail from a land-
scape architect. Exhs. 3, Sheet L-1; 54, 1 9; Tr. I, 21-22. The site
is split between Residence A and Business B, but no residential
units are located in Business B. Exh. 54, 1 9. Even if Business B
applied, Mr. McKenzie opined that the Revised Plan Set meets the
Business B requirement and that the project meets and exceeds all
local landscaping and screening requirements. Id.

4, Stormwater and Wastewater

Mr. McKenzie testified that the project plans will comply with
federal or state statutes or regulations and with generally recog-
nized standards regarding stormwater and wastewater. Exh. 54, {{
10, 11. He noted that the Board’s peer reviewer, Peter G. Palmieri,
stated that all of its comments regarding stormwater were satisfac-
torily addressed as long as the permit is conditioned upon compli-
ance with DEP Stormwater Standards. Exhs. 54, 10; 37; Tr. |, 38.
Mr. McKenzie testified further, and Mr. Palmieri agreed, that the
proposed wastewater treatment plant will require a permit from
DEP under its groundwater discharge permitting program, 314
CMR 5.00 and, as such DEP is “required to witness the soil testing
within the limits of the proposed soil absorption system during the
permitting process.” Exhs. 54, 1 11; 37, p. 9. Mr. McKenzie testi-
fied that the preliminary design for the wastewater system meets
DEP regulations for sufficient separation between the stormwa-
ter infiltration system and the wastewater system and, should fur-
ther testing prove the preliminary assumptions untrue, the “ap-
propriate engineering methods will be implemented to make any
required adjustments” in connection with the wastewater system
permitting. Exh. 55, 99 12, 13; Tr. II, 51. He further testified that
the wastewater treatment system is designed outside of the North
River Corridor as delineated by Mr. Holmes. Exh. 55, { 15.

5. Open Space

Mr. McKenzie testified that the project complies with federal or
state statutes or regulations and with generally recognized stan-
dards regarding open space. He testified that there are no local
open space or outdoor recreation requirements applicable to the
project. Exhs. 54, 1 9, 12; 41. While the project site contains
49.94 acres of land, only the upland portion, or 22.53 acres of the
site, will be developed and the project plans show 17.54 of those
22.53 acres, or 77.85 percent of the upland area, as open space.
Exh. 3, Sheet C-1. River Marsh produced evidence that the project
provides more open space than is required for other similar devel-
opment types under the Zoning Bylaw. Exhs. 41; 54, { 9.

C. Board's Challenge fo Developer’s Prima Facie Case on Open Space

The Board challenges River Marsh’s prima facie case only re-
garding open space and recreation.® It claims the open space
and recreational areas provided in the project are inadequate un-

7. While Pembroke does have a local wetlands bylaw, there is no evidence or alle-
gation that it is any stricter than the WPA.

8. The Board did not dispute that the developer had made a prima facie case on
the other issues, traffic and driveways, wetlands and North River, and landscaping
and screening. Accordingly, the Board has waived any dispute of the develop-
er’s prima facie case on those since issues that are not briefed are waived. See

Sunderland, supra, No. 2008-02, slip op. at 3; Hilltop Preserve Ltd. P ship V.
Walpole, No. 2000-11 [1 MHACR 641], slip op. at 2 n.1 (Mass. Housing Appeals
Comm. Apr. 10, 2002); 4n-Co, Inc. v. Haverhill, No. 1990-11 [1 MHACR 559],
slip op. at 19 (Mass. Housing Appeals Comm. June 28, 1994); see also Cameron
v. Carelli, 39 Mass. App. Ct. 81, 85-86 (1995), quoting Lolos v. Berlin, 338 Mass.
10, 13-14 (1958).
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Permit Modification-Minor or Substantial Change-Construction of
a Garage on Easement Over Affordable Parcel-Easement Swap—
In the ongoing saga of an attempt by the Nantucket developer of a
41-unit Home Ownership Project to site a garage on an affordable lot
to serve an adjoining market-rate lot, HAC concluded yet again that the
change was a substantial one that would have to be remanded to the
ZBA for a hearing and a decision on the matter could not be approved
as a minor modification. This proposal varied from an earlier attempt
to accomplish the same thing by the stratagem of swapping easements
between the two lots such that there would be no reduction in the usable
area of the affordable lot after garage construction.

RULING ON SECOND MOTION FOR SUMMARY DECISION
AND ORDER OF REMAND

[. INTRODUCTION AND PROCEDURAL HISTORY

Village, an affordable housing development in its last

stages of completion, and a proposed modification of the
comprehensive permit issued by the Nantucket Zoning Board of
Appeals (Board) in 2004 and amended in 2006 and 2008. Appeal
19 8, 11-12; Joint Memorandum of Rugged Scott, LLC and Blue
Flag Path, LLC in Support of Summary Decision (Developer-
Blue Flag Memorandum), Exh. 2.

This appeal involves two adjoining lots in Beach Plum
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The developer, Rugged Scott, LLC (Rugged Scott or developer)
has attempted in two different ways to obtain permission to build
a garage on one lot for the benefit of an abutting lot, resulting in a
complicated procedural posture in this appeal. Initially it asked the
Board, pursuant to 760 CMR 56.05(11)(a), to allow the construc-
tion of a garage on an affordable lot for the exclusive use of the
adjoining market-rate lot as an insubstantial modification consis-
tent with a garage access and use easement in the deeds for the two
lots.! See Appeal, { 14. After determining the proposed change
to be substantial and holding a hearing on the request, the Board
denied the requested modification on March 8, 2018; the decision
was filed with the Town Clerk on March 12, 2018. Appeal, 4 18-
19; Developer Opposition, 1 14-15.

Rugged Scott then appealed the Board’s modification denial to the
Committee on March 26, 2018. Following the initial conference
of counsel, the owners of the affordable lot, Simonas and Edita
Zekas (collectively the Zekases or Zekas), and the owner of the
market rate lot, Blue Flag Path LLC (Blue Flag), requested and
were granted permission to participate as interested persons pur-
suant to 760 CMR 56.06(2)(c).

On October 23, 2019, the Board filed a motion for summary deci-
sion, which the developer opposed, and on August 31, 2021, the
Committee issued a ruling granting the Board’s motion in part,
determining that the developer’s proposed modification for the ad-
dition of a garage on the small affordable lot and grant of an ease-
ment to give exclusive use of the garage to the abutting lot con-
stituted a substantial change. Rugged Scott, LLC V. Nantucket,
No. 2018-01 [16 MHACR 95], slip op. at 9 (Ruling on Motion for
Summary Decision Aug. 31, 2021) (Rugged Scott I). We denied
summary decision on the question whether the substantial change
should be approved, noting that Rugged Scott was entitled to pres-
ent its case on whether denial of the modification would render the
project uneconomic as part of proceeding to the issue of whether
the proposed change is consistent with local needs.? Id. at 9-10.

While preparations were being made for the hearing, Rugged
Scott decided on a second approach, and on June 9, 2022, the de-
veloper filed a Notice of Project Change pursuant to 760 CMR
56.07(4)(a). This request again seeks to add a garage to the lot—
this time with a proposal to reflect a proposed reduction in the
easement burdening the affordable lot and to include the grant of
a new easement from the market-rate lot for the benefit of the af-
fordable lot, thereby eliminating any reduction of the affordable
lot’s usable area.

Following a conference at which the parties agreed that the
Zekases and Blue Flag should be allowed to intervene® and that

1. The parties’ memoranda and exhibits indicate that a waiver of the Town’s Zoning
Bylaw § 139-2 was necessary to permit a lot having an accessory use on another
lot. See Developer-Blue Flag Memorandum, § 16 and Exh. 6; Memorandum in
Support of Board’s Motion for Summary Decision, p. 6.

2. The developer filed with the Committee a similar appeal of a denial of a mod-
ification of the same comprehensive permit regarding a separate pair of adjoin-
ing lots at about the same time. On the same date, August 31, 2021, we ruled on
summary decision motions in both cases. See Rugged Scott, LLC V. Nantucket,

No. 2018-04 (Mass. Housing Appeals Comm. Summary Decision Aug. 31, 2021)
(Rugged Scott II) (granting summary decision for Rugged Scott in contemporane-
ous decision on separate modification). In Rugged Scott I, we noted that we took
official notice of our record in Rugged Scott 1. Rugged Scott I, p. 1, n.1. Where
appropriate, we incorporate herein relevant facts from Rugged Scott I1.

3. The joint motion to intervene of the Zekases and Blue Flag, joined by the parties,
was allowed on September 26, 2022.
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Rugged Scott would submit a motion for summary decision on
whether the new project change was substantial, on August 25,
2022, the developer and Blue Flag filed a joint motion for sum-
mary decision. While the Zekases filed an opposition, the Board
submitted no response to the motion. The developer and Blue Flag
thereafter filed a joint reply to the Zekases’ opposition. Thereafter,
at the presiding officer’s request, the parties (except the Board)
filed supplemental memoranda on the relevance and legal effect
of the existing and proposed easements.

For the reasons discussed below, we rule that the new proposed
modification, like the previous one for these two lots, is substan-
tial.

Il. UNDISPUTED FACTS

As stated in Rugged Scott I, supra, slip op. at 3-5, the follow-
ing facts are undisputed. On May 25, 2004, the Board grant-
ed a comprehensive permit, with conditions, to Rugged Scott
for the construction of 40 home ownership units in Nantucket.
Appeal, 1 8. Rugged Scott appealed to the Committee, and plans
to move forward were finalized in 2006, when that litigation set-
tled. See Appeal, 1 9-12. On May 9, 2008, the Board issued a
further amendment, described as a “Clarification and Technical
Correction,” (2008 Clarification) in order “to eliminate any ques-
tion or controversy regarding ... sethacks and building locations,”
and declared that the location of buildings shown on the indi-
vidual lot plans by Site Design Engineering, LLC and Cullinan
Engineering (which were attached to its decision) superseded pro-
visions in the comprehensive permit in any case where there was
inconsistency. Developer Opposition, Exh. 2, 2008 Clarification,
9 4. The 2008 Clarification stated with respect to building loca-
tions and setbacks referenced in Condition 2.6:

[iIn order to eliminate any question or controversy regarding the
status of the present plans with regard to setbacks and building
locations, the Board ... acted ... to issue this Clarification and
Technical Correction to the Comprehensive Permit, by specifi-
cally approving the location and siting of buildings upon the lots
in this project, as shown upon the individual lot plans ... attached
hereto.

Id., Exh. 2, 99 2-4. It further stated, “that the effect of the approval
of the final plans overrides the specific setback provisions in the
[clomprehensive [p]ermit....” Id., Exh. 2, { 3. Forty-one individu-
al lot site plans, prepared by Cullinan Engineering and dated June
18, 2007, were attached. No garage is shown on Lot 27 on the
attached plans. 1d., Exh. 2, p. 29.

Some years later, construction began on the development. Houses
were constructed on both Lots 27 and 28, but no garage has
been built. See id., Exh. 2, pp. 29-30; Developer-Blue Flag Joint
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Reply to Opposition to Summary Decision (Developer-Blue Flag
Reply), Exh. 2.4

However, when the affordable house on Lot 27 was sold to its first
and current owners on April 28, 2017, the deed for that property
included the reservation of an easement on a portion of the lot for
the construction of a garage and driveway for the benefit of the
owner of Lot 28 and attached an easement plan showing the ga-
rage. Developer-Blue Flag Memorandum, Exh. 3 (Lot 27 Deed),
p. 3, 1 (n). Amonth later, on May 26, 2017, the developer sold Lot
28 to Blue Flag Path, LLC by a deed that referenced the easement.
Id., Exh. 4 (Lot 28 Deed), p. 2, 1 (I).

Lot 27 is 4,181 square feet (sq. ft.), and Lot 28 is 7,637 sg. t. 2008
Clarification, pp. 29-30. The area of the garage access and use
easement on Lot 27 is 976 sq. ft. Id., Exh. 3 (Lot 27 Deed), p. 6.

In the Notice of Project Change that is the subject of the pend-
ing motion for summary decision, the developer again proposes
a modification to the permit to add a garage on Lot 27, the af-
fordable lot owned by the Zekases. Although the notice does not
specifically request a waiver of the accessory use Zoning Bylaw
§ 139-2 to allow for Lot 28 to have use of the area of the proposed
garage on Lot 27, that is presumably what the developer seeks.
The new proposal would reduce the area of the current easement
behind the house where the garage would be constructed from that
provided in the deeds to Lots 27 and 28, reducing the size of the
easement area benefiting Lot 28 from 976 sq. ft. to 790 sq. ft. See
Notice of Project Change. The developer also proposes granting
a 790 sq. ft. exclusive easement over Lot 28 for the benefit of Lot
27, the affordable lot. Id.

Lot 27 sits at the corner of Blazing Star Road and Blue Flag Path.
The area of the proposed easement to be granted by Lot 28 to Lot
27 is along the side yard of the Zekas property bordering Blue
Flag Path. See Notice of Project Change, Exh. 1 (Garage Access
and Use Easement Plan), attached hereto. Lot 28, abutting Lot 27,
also abuts Blue Flag Path. A photograph of Lots 27 and 28, which
are now developed, shows a driveway on Lot 27 occupied by a
truck and, separated by some shrubs, another driveway for Lot 28
in the area of the current easement. The photograph also shows the
area of the proposed reciprocal easement from Lot 28 to Lot 27 to
be fully landscaped with shrubs and lawn.® See Developer-Blue
Flag Reply, Exh. 2.

The entire development consists of 41 single family homes. Four
of these lots (Lots 27, 28, 29, and 30) are accessed from Blue Flag
Path. Zekas Opposition to Joint Motion for Summary Decision
(Zekas Opposition), p. 2, 1 1; p. 3, 1 3; Developer-Blue Flag
Memorandum, Exh. 2, pp. 29-32. The plans accompanying the

4. This assertion in the developer’s opposition in Rugged Scott I is not contested.

5. An affidavit submitted by Joshua Posner, the manager of Rugged Scott stated
that “the sale of Lot 28 presumed that [the developer] would construct a garage
for the benefit of Lot 28 on the easement area over Lot 27, and[b]ecause the [de-
veloper] had not yet constructed the garage at the time of the closing, the parties
agreed to hold $100,000 in escrow for the construction of the garage.” That amount
remains in escrow. Affidavit of Joshua Posner, 9 8-11.

6. Although Blue Flag argues this proposed new easement area is used by the
Zekases for gardening and lawn without Blue Flag’s formal permission, there is no
evidence in the record regarding who installed and maintains the shrubs and lawn.
See Developer-Blue Flag Reply, p. 5.
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2008 Clarification identify garages on 17 lots. 1d., Exh. 2. Rugged
Scott’s manager, Joshua Posner, submitted an affidavit regarding,
in part, the square footage of various lots in the project develop-
ment. Developer-Blue Flag Reply, Exh. 1. He stated that Lot 27 is
the smallest lot in the development in “nominal” square footage,
with 4,181 sq. ft. Affidavit of Joshua Posner, 9 9-10. The existing
easement reduces the usable area of that lot by 976 sg. ft. to 3,205
sg. ft. Id., 1 10. According to Mr. Posner, several other lots in the
development are also subject to various easements and restric-
tions that reduce their usable area; for example, Lot 10 has 4,418
sq. ft., but easements and other restrictions reduce the usable area
to 4,155 sq. ft. Id.,  12. Lot 14 has 7,758 sq. ft., but easements
reduce the usable lot area to 3,976 sg. ft. Id., {1 13. In sum, Mr.
Posner stated that the usable square footage for Lots 4, 10, 14, 24,
33, 37, 38, 39, and 40 ranges from 3,976 to 4,391 sq. ft., because
of easements and other limitations. 1d., 11 10-19.

In our consideration of another modification request for a different
pair of lots, where we found the modification insubstantial, undis-
puted facts show the developer granted an easement on a portion
of Lot 23, an affordable unit, for exclusive use of a garage for Lot
24, amarket rate unit, but in that case, the plans accompanying the
2008 Clarification show a garage on Lot 24, indicating the design
approved by the Board.” Developer-Blue Flag Memorandum,
Exh. 2, p. 26; see Rugged Scott II, supra, No. 2018-04, slip op.
at4-5.

The record in Rugged Scott 11 also shows that on February 8, 2018,
before it ruled on the Rugged Scott I and Rugged Scott Il modifi-
cation requests, the Board issued a decision finding insubstantial
yet another request for modification of the comprehensive permit
“entailing a Garage Use Easement on Lot 16 for the benefit of Lot
17 (10 Thistle Way).” See Rugged Scott 11, p. 5. Developer-Blue
Flag Reply, p. 3; The project plans show a garage on Lot 16, the
burdened lot. Rugged Scott 11, p. 5. In a letter to the Town Clerk,
the Board Chair stated that the approved proposed modification
sought: “[t]o the extent necessary regarding Lot 16 (12 Wood Lily
Road) ... Modification of the Comprehensive Permit and consent
to a placement of a garage use easement upon Lot 16 for benefit of
Lot 17 as shown upon plan....” Rugged Scott II, supra, No. 2018-
04, slip op. at 5, citing Developer-Blue Flag Reply, Exh. 1, p. 2
[internal citations omitted]. See also Rugged Scott I, slip op. at 5.

[Il. GENERAL CHALLENGES TO NOTICE OF PROJECT CHANGE

The Zekases make two preliminary arguments that the developer
is prohibited from seeking this permit modification; as discussed
below, neither is meritorious.

A. Whether Comprehensive Permit Bars Subsequent Modifications fo the
Permit

The Zekases argue that the developer has disregarded the terms
of the comprehensive permit. They claim the developer has no
legal right to construct a garage because it is not shown on the
plans submitted to and approved by the Board for the original
comprehensive permit, later clarified in the 2008 Clarification and
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Technical Correction (which included individual site plans for
each lot). Zekas Opposition, p. 4, citing Exh. 2, p. 29. Under the
express terms of the comprehensive permit, they argue, the devel-
oper is “bound by the submissions contained in the Application
(as revised)” and therefore may not modify the permit. Id., p. 6,
citing Exh. 1, p. 13, 1 1. Further, they point to their individual
property deed as well as the individual site plans submitted for
each unit and cite the language in the deed into the Zekases stating
it is “subject to, and with the benefit of” the conditions listed in
the comprehensive permit. Id., p. 6; Exh. 3, p. 2. They point out
that the developer’s submissions containing the Lot 27 plan do not
show any garage. Id., p. 6, Exh. 2, p. 29 (Lot 27 plan). Therefore,
they claim it is not an approved use or structure under the compre-
hensive permit. Id., p. 6.

The developer and Blue Flag counter that the comprehensive per-
mit regulations allow for modifications of comprehensive permits.
Developer-Blue Flag Reply, p. 2; See Zoning Bd. of Appeals of
Woburn v. Housing Appeals Comm., 92 Mass. App. Ct. 1115
(2017) (Rule 1:28 decision) (upholding Committee decision over-
turning denial of modification). They also argue the fact that the
garage is not shown on the plans was not the sole factor in the
Rugged Scott I decision. Developer-Blue Flag Reply, p. 3.

The comprehensive permit regulations expressly provide that a
comprehensive permit may be modified or amended after approv-
al and issuance. Pursuant to 760 CMR 56.05(11)(a), a developer
may request a modification of a permit by a board. See VIF 1/
JMC Riverview Commons v. Andover, No. 2012-02 [8 MHACR
1], slip op. at 14 (Mass. Housing Appeals Comm. Feb. 27, 2013)
(Committee has jurisdiction to hear appeals on whether proposed
changes are substantial pursuant to 760 CMR 56.05(11)). Under
760 CMR 56.07(4), a developer may submit a notice of project
change during an appeal before the Committee, and the presid-
ing officer shall determine whether the modification is substantial.
The regulation allows for modifications including those that in-
volve adding or removing structures. See, e.g., 760 CMR 56.07(4)
(b). Accordingly, the fact that an original permit or a previously
modified permit does not contain structures or elements sought by
a modification does not automatically preclude a developer from
seeking to include them in a modification request either before
the board or on appeal to the Committee. Moreover, even if the
language of a comprehensive permit could bar subsequent modifi-
cation requests, the provisions cited by the Zekases do not purport
to prohibit amendments.

B. Whether Rugged Scott | as Law of the Case Bars the Developer from
Seeking its Proposed Modlifications

The Zekases also argue the Committee expressly found in Rugged
Scott I that the developer’s first modification request for Lots 27
and 28 was substantial because the addition of a garage on Lot 27
and the resulting reduction in available area on the affordable lot
was significant. Zekas Opposition, pp. 6-7, citing Rugged Scott
| at 9. They assert that the developer’s notice of project change
constitutes a renewed modification request in contradiction of the

7. See § V.B,, infra.
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“law of the case” without providing a basis to revisit or revise our
earlier conclusion. Instead, they view this as a “prior settlement
offer” dressed up as a summary decision. Id., p. 7, and n.6, cit-
ing Peterson v. Hopson, 306 Mass. 597, 599 (1940) (where no
change of circumstances, court not bound to reconsider case, is-
sue, or question of fact or law in same case, once decided).

The developer and Blue Flag argue this notice of project change
is not the same as the prior modification request, but instead im-
proves upon the status quo existing at the time of the Rugged Scott
I decision. They argue that the proposals to reduce the area of the
existing easement burdening the Zekases’ lot and to add a recip-
rocal easement of 790 sq. ft. for their benefit effectively makes an
equal land swap, and this change in easements makes this a new
proposal. Developer-Blue Flag Reply, pp. 6-7.

We disagree with the Zekases that the developer’s notice of proj-
ect change contradicts the Rugged Scott I ruling or the law of the
case in this appeal. Under this doctrine, an already decided issue
should not be reopened “unless the evidence on a subsequent trial
was substantially different, controlling authority has since made
a contrary decision of the law applicable to such issues, or the
decision was clearly erroneous and would work a manifest injus-
tice.” King v. Driscoll, 424 Mass. 1, 8 (1996) (citation omitted).
Further, the law of the case doctrine “is permissive and not man-
datory.” Vittands v. Sudduth, 49 Mass. App. Ct. 401, 413, n.19
(2000).

The developer and Blue Flag argue they do not challenge Rugged
Scott I's finding that the construction of a garage on the Zekases’
lot and the grant of the existing easement to the Blue Flag lot for
the exclusive use of the garage is a substantial change. Instead, the
developer proposes a different change in which the existing ease-
ment on Lot 27 would be reduced and anequal reciprocal ease-
ment is proposed to be granted by Blue Flag to the Zekases’ lot.
While this project change proposes the construction of the same
garage and waiver of the same accessory use bylaw, the plan lay-
out proposed is different, and therefore the developer is entitled to
file a second proposal.®

IV. STANDARD OF REVIEW

A. Summary Decision Standard

Summary decision is appropriate on one or more issues that are
the subject of an appeal before the Committee if “the record be-
fore [it], together with the affidavits (if any) shows that there is
no genuine issue as to any material fact and that the moving party
is entitled to a decision in its favor as a matter of law.” 760 CMR
56.06(5)(d); see Catlin v. Board of Registration of Architects, 414
Mass. 1, 7 (1992); Warren Place, LLC V. Quincy, No. 2017-10[13
MHACR 23], slip op. at 4 (Mass. Housing Appeals Comm. Aug.
17, 2018), aff’d sub nom. Haugh v. Housing Appeals Comm.,
Norfolk Super. Ct. No. 1882CV01167, Aug. 7, 2019; Delphic
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Assocs., LLC v. Duxbury, No. 2003-08 [5 MHACR 49], slip op.
at 6 (Mass. Housing Appeals Comm. Sept. 14, 2010); Grandview
Realty, Inc. v. Lexington, No. 2005-11 [1 MHACR 904], slip op.
at 4 (Mass Housing Appeals Comm. July 10, 2006). “Summary
decision may be made against the moving party, if appropriate.”
760 CMR 56.0(6)(5)(d); Delphic Assocs., LLC v. Duxbury, No.
2003-08 [5 MHACR 1], slip op. at 11, n.7 (Mass. Housing Appeals
Comm. Ruling and Order Extending Comprehensive Permit Jan.
12, 2010); Taylor Cove Dev., LLC v. Andover, No. 2009-01 [4
MHACR 23], slip op. at 1, n.1 (Mass. Housing Appeals Comm.
Ruling on Motion for Summary Decision July 7, 2009).

B. Project Change Standard

Unlike the modification request denied by the Board and ap-
pealed to the Committee in Rugged Scott 1, the developer’s notice
of project change was made pursuant to 760 CMR 56.07(4)(a),
during the course of its appeal to the Committee. In this context,
it is for the presiding officer to determine whether the proposed
change is substantial and, if so, to remand the matter to the Board
to determine whether to approve the change. If the presiding offi-
cer determines that the change is insubstantial and the developer
had good cause for not originally presenting it to the Board, the
change shall be permitted. Id.

The comprehensive permit regulations, rather than defining the
term “substantial change,” instead provide guidance on the kinds
of changes that “generally” should be deemed substantial, as well
as the kinds of changes that ordinarily are not substantial. 760
CMR 56.07(4); VIF 11/JMC Riverview, supra, No. 2012-02, slip
op. at 15. The list of examples in the regulations is by no means
exhaustive. Moreover, these examples apply only generally and
may not apply to a particular project set in a specific context. None
of the examples listed in the regulations is similar enough to the
proposed garage construction and accessory use provision to com-
pel a result one way or another. See 760 CMR 56.07(4)(c) - (d);
see also VIF 11/JJMC Riverview, slip op. at 15-16 (discussing ap-
plicability of examples to changes after issuance of a comprehen-
sive permit). As we discussed in Rugged Scott I, slip op. at 8,
since this proposed modification is not comparable to the types
of modifications identified as either substantial or not substantial
in the comprehensive permit regulations, see 760 CMR 56.07(4)
(c)-(d), we look to our precedents for our analysis. We have stated
that “[w]here the regulatory examples are not determinative, the
issue of whether proposed project modifications are ‘substantial’
is one that requires a careful factual analysis. The specific chang-
es proposed must be examined in relation to the original project,
taking into consideration the adverse impacts, if any, the chang-
es could have on residents or on the surrounding area.” VIF 11/
JMC Riverview, supra, No. 2012-02, slip op. at 15, citing Lever
Development, LLC v. West Boylston, No. 2004-10 [1 MHACR
875], slip op. at 2 (Mass. Housing Appeals Comm. Ruling on
Notice of Change Dec. 16, 2005). In Lever Development, we

8. They also argue that preventing the construction of a garage of Lot 27 does not
allow the Zekases to simply use the easement area as their own, but only prevents
the garage. Developer-Blue Flag Reply, pp. 6-7 and Exh. 3.

9. Contrary to the Zekases’ argument, our order in Rugged Scott I for the appeal to
proceed to the preparation of evidence on the local concerns issue and the devel-
oper’s proof of economics did not preclude the developer submitting a notice of
project change. See Zekas Opposition, p. 8.
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noted the importance of the effect of proposed changes on local
concerns and stated that changes that lessen the impact of a proj-
ect will not be considered substantial, or a reason to remand a
case to the local board. Id. at 2, citing Cloverleaf Apartments,
LLC v. Natick, No. 2001-21 [1 MHACR 674], slip op. at 5 (Mass.
Housing Appeals Comm. Dec. 23, 2002).

In this case, although the proposed project change was filed during
the appeal to the Committee, the only issue before us is the ulti-
mate approval or disapproval of the proposed modification. For
this reason, our analysis is like Rugged Scott I's consideration on
an appeal of the board’s denial of a modification request submitted
to it under 760 CMR 56.05(11) (changes to project after issuance
of a permit).

V. DISCUSSION

A. The Parties’ Arguments

Pointing to our finding in Rugged Scott I that the addition of a ga-
rage to Lot 27 would reduce that lot’s usable lot area from 4,181
to 3,205 sq. ft., a reduction of almost 25 percent, the developer and
Blue Flag argue that our earlier determination of insubstantiality
was based primarily on the size of the reduction in Lot 27’s usable
lot area in that iteration. With the now-proposed reduction of the
existing easement and the grant of the second easement, they ar-
gue Lot 27 will have 4,181 sg. ft. of usable lot area, the same as the
current total area of Lot 27, although not in the same configura-
tion. The developer and Blue Flag argue this “one-for-one swap”
essentially addresses the Committee’s concern in Rugged Scott 1,
since Lot 27 will maintain the same amount of usable lot area as
set out in the deed for the lot. Developer-Blue Flag Memorandum,
pp. 5-7; Developer-Blue Flag Reply, p. 7. They also argue that the
revision to the modification proposal, with the easement reduc-
tion and grant of a reciprocal easement, makes this case indistin-
guishable from the modification pertaining to Lots 23 and 24 that
we found insubstantial in Rugged Scott II and from the modifica-
tion for Lots 16 and 17 deemed insubstantial by the Board itself.1
Developer-Blue Flag Memorandum, pp. 8-9.

The Zekases object to the new proposed modification, assert-
ing the project change is still burdened by the same concerns we
raised in Rugged Scott I in determining the earlier modification
request to be substantial. They assert that we found the earlier
project change substantial in part because Lot 27 was undersized,
with about 0.10 acre, and the existing easement would cause a
significant decrease in Lot 27’s usable area to less than the min-
imum lot size required under the comprehensive permit. Zekas
Opposition, p. 7, citing Rugged Scott 1, slip op. at 9. They also
argue that the easement Blue Flag proposes to grant is adjacent
to Blue Flag Path, the common driveway serving Lot 27 and the
three other lots. They argue this area is less private and is subject
to vehicular activity, and they contend that it would reduce Blue
Flag Path to less than nine feet wide, leading to vehicle encroach-
ment and related safety issues. Zekas Opposition, p. 7. They also
claim that the proposed easement would be a non-exclusive use
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easement in fact because other property owners will use Blue Flag
Path for vehicular access, and the easement area offered for Lot 27
would serve only as a traffic buffer. Id.

The developer and Blue Flag disagree with the Zekases’ char-
acterization of Rugged Scott I's analysis of the first proposal for
Lots 27 and 28, arguing that the issue there, reduction in Lot 27°s
size, has now been addressed. Developer-Blue Flag Reply, pp.
6-7. They also dispute the Zekases’ assertions that the proposed
easement grant would be effectively non-exclusive, arguing the
easement would not impact Blue Flag Path in any way because it
would be on land Blue Flag owns in fee simple, not subject to any
non-exclusive easements. They argue the Zekases could choose to
convert the area of the proposed reciprocal easement into a drive-
way area, allowing them to convert the area currently used as the
Lot 27 driveway into a backyard. Developer-Blue Flag Reply, pp.
5-6. The developer and Blue Flag also note that the reduction of
the existing easement alone would maintain 3,391 sq. ft. of usable
areaon Lot 27. 1d., p. 5. Finally, they argue the Zekases’ claim that
Lot 27 is the smallest lot in the development is misleading because
the development includes several lots of similar size and many
lots are subject to reductions in usable lot area resulting from ease-
ments or other restrictions, including restrictions that reduce the
usable area of some lots below 4,000 sq. ft. For example, they
note, Lot 14 consists of 7,758 total sg. ft. but has only 3,976 sq.
ft. of usable area because of environmental, roadway, and garage
easements. Developer-Blue Flag Reply, p. 4, citing Exh. 1, § 13.

B. Comparison of Modification Requests

Rugged Scott II involved Lot 24, an affordable lot, and Lot 23,
a market rate lot in the same development. We found the waiv-
er of the accessory use bylaw to permit the exclusive use of a
garage on Lot 24 by the owners of the adjoining market rate lot,
Lot 23, as evidenced by a plan showing an easement, was an in-
substantial change. In so ruling, we noted the site plan for Lot 24
already included a garage, and the chair of the board had stated
he had reviewed the plans attached to the building permit appli-
cation, which noted that a garage on Lot 24 was deeded to Lot 23
and found the plans consistent with those plans approved during
final review. Rugged Scott 11, supra, No. 2018-04, slip op. at 5,
9. Therefore, in light of the chair’s acknowledgement, the mod-
ification sought—a waiver of Nantucket Zoning Code § 139-2,
which prohibits an accessory use not located on the same lot that
it serves, to permit a change in which the lot would have exclusive
use of a garage already planned for construction—was deemed
not a substantial change. Id. We also noted that the modification
was “not one that affects the physical layout of the development,
such as increasing the lot coverage by the addition of a garage, as
occurred in VIF 11/JMC Riverview, but instead a change in who
would have use of the garage already planned for the develop-
ment.” Id. at 9. We were also mindful that the Board had earlier
itself found the same modification request for another pair of lots
insubstantial when it reviewed a modification “and consent to a
placement of a garage use easement upon Lot 16 for ftlinebenefit
of Lot 17 as shown upon plan....” Rugged Scott II, supra, No.

10. See V.B., infra.



Housing Appeals Committee Decisions—2024

In the Matter of WAKEFIELD ZONING BOARD OF
APPEALS

V.
THE RESIDENCES AT NAHANT, LLC
No. 2023-11

In the Matter of WAKEFIELD ZONING BOARD OF
APPEALS

V.
32 NAHANT STREET, LLC.

No. 2024-02

May 28, 2024
Lisa V. Whelan, Presiding Officer

afe Harbor Plan-Recent Progress Toward Housing Production

Plan-How to Calculate Inclusion of Permitted Affordable Unit
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SUMMARY DECISION ON INTERLOCUTORY APPEALS

[. INTRODUCTION AND PROCEDURAL HISTORY

hese cases are interlocutory appeals brought by the Town
of Wakefield Zoning Board of Appeals (Board) pursuant to

760 CMR 56.03(8)(c). The Board appeals the determina-
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tions by the Executive Office of Housing and Livable Communities
(EOHLC), dated December 11, 2023 (The Residences at Nahant,
LLC) and January 11, 2024 (32 Nahant Street, LLC), that the
Board had not established a safe harbor under 760 CMR 56.03(5)
with respect to applications for comprehensive permits by each
developer for two separate, unrelated, developments in Wakefield,
The Residence at Nahant (Residences), and 32 Nahant Street (32
Nahant).

Because these cases involve common questions of law and fact,
and with the joint agreement of the parties, they were consolidated
for all purposes, pursuant to 760 CMR 56.06(10)(a). In addition,
the parties’ joint motions to waive the automatic stay provisions
of 760 CMR 56.03(8)(c) were granted, allowing the Board’s hear-
ings in both matters to proceed during the pendency of both ap-
peals in accordance with the applicable provisions of 760 CMR
56.05 and the timelines prescribed in 760 CMR 56.05(3).

The Board moved for summary decision on February 16, 2024,
and filed an Agreed Statement of Facts, with attached exhibits
(Joint Exhibits). Each developer filed an opposition and cross-mo-
tion for summary decision on March 25, 2024. The Board did not
file any reply. For the reasons discussed below, the Board’s motion
for summary decision is denied, and the developers’ cross-mo-
tions for summary decision are granted.

IIl. UNDISPUTED FACTS

On September 25, 2023, the developer for the Residences filed an
application for a comprehensive permit with the Board for the de-
velopment of the Residences project. The Board opened its pub-
lic hearing on the Residences project on October 18, 2023. On
October 31, 2023, the Board gave notice to the Residences that
the Board believed that a safe harbor applied because the Town
of Wakefield (Town) had made recent progress toward its housing
unit minimum as set forth in 760 CMR 56.03(1)(c) and 56.03(5).
On November 12, 2023, the Residences filed with EOHLC a no-
tice of challenge to the Board’s safe harbor claim.! On December
11, 2023, EOHLC issued a determination denying the safe harbor
claim of the Board with respect to the Residences. Thereafter, the
Board appealed the decision of EOHLC to the Housing Appeals
Committee on December 29, 2023.

On October 23, 2023, the developer for 32 Nahant filed an appli-
cation for the development of the 32 Nahant project. The Board
opened its public hearing on 32 Nahant’s project on November
15, 2023 and on November 28, 2023, the Board gave notice to 32
Nahant that it believed a safe harbor applied because the Town
had made recent progress toward its housing unit minimum as set
forth in 760 CMR 56.03(1)(c) and 56.03(5).2 On December 12,
2023, 32 Nahant filed with EOHLC a notice of challenge to the
Board’s safe harbor claim. On January 11, 2024, EOHLC issued

1. On November 13, 2023, the Residences filed an appeal with the Housing
Appeals Committee, alleging a constructive grant of its application. See The
Residences at Nahant, LLC V. Wakefield, No. 2023-07. The parties have agreed to
stay that matter pending the outcome of the public hearing before the Board on the
Residences project.

2. On December 11, 2023, 32 Nahant filed an appeal with the Housing Appeals
Committee, alleging a constructive grant of its application. See 32 Nahant Street,
LLC v. Wakefield, No. 2023-09 (Mass. Housing Appeals Comm.). The parties
have agreed to stay that matter pending the outcome of the public hearing before
the Board on the 32 Nahant project.
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a determination denying the Board’s safe harbor claim with re-
spect to 32 Nahant. Thereafter, the Board appealed the decision of
EOHLC to the Housing Appeals Committee on January 30, 2024.

The parties agree that, in order to make a showing of recent prog-
ress, the Board has the burden of proving the creation of 226 el-
igible housing units in 12 months prior to the filings, respective-
ly, of the Residences’ application on September 25, 2023, and 32
Nahant’s application on October 23, 2023. Board Motion, pp. 8,
10; Residences Opposition, pp. 14-15; 32 Nahant Opposition, p.
9. The parties agree that the Town created 50 affordable units in
the 12 months prior to the submittal of the Residences comprehen-
sive permit, while other new units are in dispute. Board Motion, p.
8; Residences Opposition, pp. 5, 22.3

The Board’s disputed safe harbor claims are founded upon the fol-
lowing developments:

Tarrant Lane, 89-95 Hopkins Street: The comprehensive permit
for this 173-unit project was filed with the Town Clerk on October
21, 2019. Joint Exhibits, pp. 17-54; Residences Opposition, Exh.
B.

200-400 Quannapowitt Avenue: The Board’s special permit and
site plan decision for this project, which added 79 units to the
Town’s Subsidized Housing Inventory (SHI),* was filed with the
Town Clerk on August 12, 2022. Joint Exhibits, pp. 327-343.

62 and 76 Foundry Street: The special permit, variance, and site
plan approval decisions for this multifamily development, which
added 10 affordable units to the Town’s SHI, were filed with the
Town Clerk on November 30, 2021. Joint Exhibits, pp. 85-115.

184 Water Street and 198 Albion Street: The decisions approving
these multifamily apartment buildings, each of which includes one
affordable unit, were filed with the Town Clerk on January 6, 2023
(184 Water Street) and January 4, 2023 (198 Albion Street). Joint
Exhibits, pp. 187-222, 223-266. While the special permits for both
require the recording of regulatory agreements and evidence that
the projects will count toward the Town’s SHI, the Board does
not dispute that no such regulatory agreements had been execut-
ed or recorded, nor had Local Action Unit (LAU) approval been
obtained as of the date of the respective applications. Residences
Opposition, p. 20 and Exh. B; 32 Nahant Opposition, p. 9.

[Il. STANDARD OF REVIEW

When the Board files an interlocutory appeal of an adverse deci-
sion of EOHLC to the Committee, it carries the burden of proving
satisfaction of the grounds for asserting that a denial of a compre-
hensive permit is consistent with local needs, in this case, recent
progress toward its housing minimum. See 760 CMR 56.03(5).
Like all appeals to the Committee, an interlocutory appeal is de
novo. G. L. c. 40B, 8 22; Board of Appeals of Hanover v. Housing
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Appeals Comm., 363 Mass. 339, 369-371 (1973); Matter of
Pembroke and River Marsh LLC, No. 2019-04 [15 MHACR 29],
slip op. at 2 (Mass. Housing Appeals Comm. Summary Decision
July 20, 2020) and cases cited. The appeal is not restricted to ev-
idence submitted to EOHLC and EOHLC'’s decision carries no
evidentiary weight. Id., citing Kirkwood v. Board of Appeals of
Rockport, 17 Mass. App. Ct. 423, 426-427 (1984).

Summary decision is appropriate on one or more issues that are the
subject of an appeal before the Committee if “the record before the
Committee, together with the affidavits (if any) shows that there is
no genuine issue as to any material fact and that the moving party
is entitled to a decision in its favor as a matter of law.” 760 CMR
56.06(5)(d); see Catlin v. Board of Registration of Architects,
414 Mass. 1, 7 (1992); Warren Place, LLC V. Quincy, No. 2017-
10 [13 MHACR 23], slip op. at 4 (Mass. Housing Appeals Comm.
Aug. 17, 2018), aff’d sub nom. Haugh v. Housing Appeals
Comm., Norfolk Super. Ct. No. 1882CV01167, Aug. 7, 2019;
Delphic Assocs., LLC v. Duxbury, No. 2003-08 [5 MHACR 49],
slip op. at 6 (Mass. Housing Appeals Comm. Sept. 14, 2010);
Grandview Realty, Inc. v. Lexington, No. 2005-11 [1 MHACR
904], slip op. at 4 (Mass. Housing Appeals Comm. July 10, 2006).
For a determination on summary decision, the Committee must
“examine whether the undisputed evidence, when considered
in the light most favorable to the nonmoving party ... is legally
sufficient to support a decision in favor of the movant.” Matter
of Oxford and 722 Main Street, No. 2021-11 [17 MHACR 77],
slip op. at 3 (Mass. Housing Appeals Comm. Nov. 16, 2022), cit-
ing Warren Place, supra, No. 2017-10, slip op. at 12; Litchfield
Heights, LLC v. Peabody, No. 2004-20 [1 MHACR 879], slip
op. at 4 (Mass. Housing Appeals Committee Jan. 23, 2006). n See
Commercial Wharf East Condominium Assoc. V. Department of
Environmental Protection, 93 Mass. App. Ct. 425, 427 n.2 (2018),
citing Zoning Bd. of Appeals of Amesbury v. Housing Appeals
Comm., 457 Mass. 748, 763 (2010) (motion for summary deci-
sion “is the administrative equivalent of a motion for summary
judgment”). “Summary decision may be made against the mov-
ing party, if appropriate.” 760 CMR 56.06(5)(d); Delphic Assocs.,
LLC v. Duxbury, No. 2003-08 [5 MHACR 1], slip op. at 11, n.7
(Mass. Housing Appeals Comm. Ruling and Order Extending
Comprehensive Permit Jan. 12, 2010); Taylor Cove Dev., LLC
v. Andover, No. 2009-01 [4 MHACR 23], slip op. at 1, n.1
(Mass. Housing Appeals Comm. Ruling on Motion for Summary
Decision July 7, 2009).

Areview of the papers submitted by the parties in support of their
motion and cross motions for summary decision demonstrates that
no genuine issue exists regarding the facts that are material to the
issues raised. No affidavits or documents attesting to a factual dis-
pute were filed. Thus, the material facts presented for summary
decision are undisputed.

3. The 50 agreed-upon units are comprised of 36 units at 572-596 North Avenue;
eight units at 27-37 Water Street; three units at 259 Water Street; and three units at
581-583 Salem Street. Residences Opposition, Exh. B.

4. The SHI is the list compiled by EOHLC containing the count of low or moderate
income housing units by city or town. See 760 CMR 56.02(2).
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IV. DISCUSSION

The question before us is whether the undisputed evidence estab-
lishes that, as of the dates of each developers’ comprehensive per-
mit applications, the Board had achieved recent progress toward
its housing unit minimum, and thereby was eligible for the safe
harbor. See 760 CMR 56.03(5). Pursuant to G. L. c. 40B, § 20
and 760 CMR 56.03(1)(a), a comprehensive permit decision of a
board of appeals is deemed consistent with local needs as a matter
of law, if, within the last 12 months, the community has made suf-
ficient progress toward its housing unit minimum, pursuant to 760
CMR 56.03(5), which states:

Recent progress toward a municipality’s Statutory Minima shall
mean that the number of SHI Eligible Housing units that have
been created within the municipality during the 12 months prior
to the date of the Comprehensive Permit application, evidenced
by being inventoried by the Department or established according
to 760 CMR 56.03(3)(a) as occupied, available for occupancy, or
under permit as of the date of the Applicant’s initial submission
to the Board, is equal to or greater than 2% of the municipality’s
total housing units, as determined in accordance with 760 CMR
56.03(3)(a).

A. When Do Units Count Toward Recent Progress?

The parties dispute how the comprehensive permit regulation
should be applied when a building permit fails to issue during the
12 months following the filing of a comprehensive permit with the
town clerk. More particularly, they disagree about whether those
units may be counted toward recent progress a second time for
an additional 12-month period, if and when the building permit
issues at a later time. The parties further disagree about wheth-
er and to what extent the Committee’s decision in 114 Sylvan
Street, LLC v. Danvers, No. 2002-04 [1 MHACR 680], slip op.
(Mass. Housing Appeals Comm. Ruling on Motion for Summary
Decision Feb. 28, 2003), aff’d sub nom, 114 Sylvan Street, LLC V.
Housing Appeals Comm., et al., Essex Super. Ct. No. 03-0152-A
Sept. 19, 2003, answers this question.

In Danvers, within the 12 months prior to the developer’s com-
prehensive permit application, the Danvers board had issued a
comprehensive permit for another development, consisting of 258
Chapter 40B units, for which no building permits had yet been is-
sued. The developer conceded that those units counted toward the
town’s housing unit minimum when the comprehensive permit be-
came final but argued that “there was a separate requirement that
the housing units be created.” Danvers, supra, No. 2002-04, slip
op. at 3. The issue resolved in Danvers was “whether the housing
units ... were ‘created’ under the regulation when the compre-
hensive permit was issued, or whether the town must wait until
they have actually been constructed to receive credit for ‘recent
progress’ toward” the town’s minimum. Id. In ruling that the units
met the “recent progress” requirement and upholding the board’s
decision as consistent with local needs, the Committee determined
that “created” does not necessarily mean “constructed.” 1d. “In the
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context of the Comprehensive Permit Law, we believe that ‘cre-
ated’ was intended to convey the idea of being made possible or
finally approved within the process—that is, permitted.” Id. at 5.

The Board argues that Danvers did not reach the question before
us here: if units are considered to have been “created” when a
comprehensive permit is issued but no building permit is issued
during the 12 months thereafter, may those units be counted to-
ward recent progress for an additional 12-month period once the
building permit does issue. The Board argues that units, once add-
ed again to the SHI upon issuance of building permits must count
again for another 12-month period as recent progress. In support,
it relies on changes in the comprehensive permit regulations since
those in effect when Danvers was decided. Board Motion, p. 3. It
argues that “the lynchpin of the decision [in Danvers] was the syl-
logism that recent progress should be measured in the same way
that compliance with the 10% minimum was measured [under 760
CMR 31.04(1)(a)],” quoting the Committee’s statement that, “[i]
t would be anomalous to measure interim, ‘recent’ progress by a
different standard.” Board Motion, p. 3. We, however, read the
Committee’s statement in Danvers to refer specifically to the nar-
row issue of whether actual construction must occur for a unit to
be deemed “created” and not for the broader proposition, urged
by the Board, that recent progress should be equated with overall
progress in all respects.®

Thus, Danvers states that, under the regulation, recent progress
requires units to be “created” by the filing of the comprehensive
permit decision approving those units with the municipal clerk
no earlier than 12 months before the date of the comprehensive
permit application for which a safe harbor is sought. Such “recent
progress” occurs only for the 12-month period following the “cre-
ation” of those units. It would be not only anomalous but incon-
sistent with the regulation for the late issuance of building permits
for a development that did not promptly obtain building permits to
serve as an additional act of “recent progress” by a municipality.
Since the purpose of the recent progress provision is to encourage
municipalities to facilitate the increased production of affordable
housing, we rule that effort can only count at the time of the ini-
tial creation of the units. Otherwise, there would be no distinction
between recent progress and overall progress as measured by the
SHI as contemplated by the regulations.

Danvers is the only case in which the Committee has considered
the recent progress safe harbor provision. Because Danvers was
decided based upon an earlier version of the comprehensive per-
mit regulations in effect at that time, the Board also makes an elab-
orate argument based on a comparison of the current comprehen-
sive permit regulations to the prior regulation quoted in Danvers
to argue that the changes in the regulations support its application
of Danvers to the facts here. It argues that the current regulations
regarding time lapse include a new category of lapse that permits
multiple one-year safe harbor periods based on a single approval

5. In Danvers, the Committee stated: “The policy stated is that progress is to be
measured prior to actual construction. It would be anomalous to measure interim,
“recent” progress by a different standard.” 1d. at 4-5.
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for one project. Board Motion, p. 4. First, the Board cites the prior
time lapse provision of 760 CMR 31.04(1)(a)® for overall prog-
ress toward 10 percent that was in effect during the Danvers case,
which stated:

Housing units shall be counted if they are subject to building
permits, available for occupancy, or occupied. In addition, hous-
ing units authorized by a comprehensive permit shall be count-
ed when the comprehensive permit becomes final (760 CMR
31.08(4)), provided that any housing units, for which building
permits have not been issued within one year of the date when
the comprehensive permit becomes final, shall no longer be
counted until building permits have been issued. No housing unit
shall be counted more than once for any reason.

Board Motion, p. 3. The Board contends that the “until building
permits have been issued” language allowed a project to return to
the SHI when the building permit is belatedly issued. Thus, the
Board argues, the same project can count a second time toward
recent progress where a building permit is issued more than a year
after approval. Board Motion, pp. 3-4. The current version of the
time lapse provision, the Board argues, only makes its interpreta-
tion stronger. It points to 760 CMR 56.03(3)(a), which states:

For purposes of calculating whether the city or town’s SHI Eli-
gible Housing units exceed 10% of its total housing units, pur-
suant to MGL c. 40B, § 20 and 760 CMR 56.00, there shall be
a presumption that the latest SHI contains an accurate count of
SHI Eligible Housing and total housing units. In the course of a
review procedure pursuant to 760 CMR 56.03(8), a party may
introduce evidence to rebut this presumption, which the Depart-
ment shall review on a case-by-case basis, applying the stan-
dards of eligibility for the SHI set forth in 760 CMR 56.03(2).

The Board claims that the final sentence of this provision requires
the application of the time lapse provisions, unlike the regulation
in effect at the time of the Danvers decision. Board Motion, p. 5.
It states that this sentence “tells us that in the course of such an as-
sessment, the EOHLC shall “apply[] the standards of eligibility for
the SHI set forth in 760 CMR 56.03(2).”” Board Motion, p. 5 (em-
phasis omitted).” To measure recent progress, the Board contends,
the regulations “bid the EOHLC to look at all of the dates made
relevant by the time lapse provisions.” Id. at 6. Thus, the Board
asserts, the current regulations (unlike those in effect at the time
Danvers was decided) direct that the time lapse rules be applied
in determining whether a claim of recent progress is supported. Id.
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The developers respond that the Board’s argument “defies logic”
and attempts “to manipulate the system to obtain three separate
one-year safe harbors from the approval of a single project....” 32
Nahant Opposition, p. 3; Residences Opposition, pp. 11-12. They
argue that Danvers established when a unit is “created” for the
purposes of recent progress, and that “creation” occurs only once,
when the comprehensive permit is issued. 32 Nahant Opposition,
pp. 2-3; Residences Opposition, pp. 6, 8. They also argue that any
differences in the current and earlier time lapse provisions are not
relevant here, 32 Nahant noting the only substantive difference
between the two versions “is the reference to the procedure in 760
CMR 56.03(8), which did not exist at the time of the 114 Sylvan
Street decision.” 32 Nahant Opposition, p. 5.

We agree with the developers. First, the Board’s reliance upon the
time lapse provisions concerning overall progress toward 10 per-
cent is misplaced; rather, the focus should be on the language of
the current recent progress provision, 760 CMR 56.03(5). Further,
there is no relevant difference between the current version and its
predecessor applicable at the time of Danvers, 760 CMR 31.07(1)
(d).8 As the developers point out, once the comprehensive permit
is filed with the municipality, the approved units are “created”
within the context of “recent progress.” They cannot be “creat-
ed” again if the units, within the context of overall progress, first
lose SHI eligibility for lack of building permit issuance within 12
months and they regain SHI eligibility upon issuance of such per-
mits See 32 Nahant Opposition, p. 2; Residences Opposition, p.
11.

There is no material difference between 760 CMR 31.07(1)(d)
and 760 CMR 56.03(5) regarding recent progress and its appli-
cation to the facts here. The comprehensive permit regulations
were modified after Danvers to more clearly define when units
first become eligible to be counted on the SHI, but the recent prog-
ress provision remained substantially the same, with the operative
word “created” used in both iterations. We agree with the develop-
ers that interpreting the term “created” in a manner which allows
a board to double and even triple-dip on counting the same units
toward multiple safe harbors is not consistent with the concept of
rewarding towns for recent progress and thus intent of Chapter
40B and the regulations. We find the Board’s argument unpersua-
sive and will count only the SHI-eligible units that were “creat-
ed” pursuant to the issuance of a comprehensive permit within
the 12-month period prior to each of the developer’s applications.

6. Pursuant to 760 CMR 56.06(8)(b), the presiding officer notified the parties that
the Committee intended to take official notice of 760 CMR 31.00; no objections
were filed.

7. The Board also points to 760 CMR 56.03(2)(c) which states that “[i]f more
than one year elapses between the date of issuance of the Comprehensive Permit
or zoning approval . . . and the issuance of the building permit, the units will be-
come ineligible for the SHI until the date that the building permit is issued.” Board
Motion, p. 4. The earlier regulation, 760 CMR 31.04(1)(a), stated that “any hous-
ing units, for which building permits have not been issued within one year of the
date when the comprehensive permit becomes final, shall no longer be counted
until building permits have been issued.” We see no material difference in the two
versions of this provision.

8. In Danvers, the “recent progress” provisions in 760 CMR 31.07(1)(d) defined
“recent progress” to mean:

...that the number of housing units that have been created during the twelve
months prior to the date of the comprehensive permit application and that
count toward the housing unit minimum [described in 760 CMR 31.04(1)] is
equal to or greater than 2% of the municipality’s total housing units....

Danvers, supra, No. 2002-04, slip op at 3. Subsequent to Danvers, 760 CMR
56.03(5) was revised to provide that “recent progress” means:

...that the number of SHI Eligible Housing units that have been created within
the municipality during the 12 months prior to the date of the Comprehensive
Permit application, evidenced by being inventoried by the Department or es-
tablished according to 760 CMR 56.03(3)(a) as occupied, available for occu-
pancy, or under permit as of the date of the Applicant’s initial submission to
the Board, is equal to or greater than 2% of the municipality’s total housing
units, as determined in accordance with 760 CMR 56.03(3)(a).
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B. SHI Eligible Units

The period considered for calculating the number of units created
is the 12 month-period immediately prior to the date on which the
developer files its comprehensive permit application. 760 CMR
56.03(5). The parties agree the Board has the burden of proving
the creation of 226 eligible housing units® in the year prior to the
filing of the two applications (on September 25, 2023, and October
23, 2023). Board Motion, p. 8; Residences Opposition, p. 15; 32
Nahant Opposition, p. 9. All of the units in dispute are applicable
in both cases, and the same analysis may be used to determine the
SHI-eligible units applicable to both projects.

The Board and the developers agree that the Town created 50
affordable units in the twelve months prior to the submittal of
each comprehensive permit application. Board Motion, p. 8;
Residences Opposition, pp. 5, 22; 32 Nahant Opposition, p. 9.1
The remainder of the necessary units are in dispute. The Board
claims that the total number of SHI-eligible units created in the
year prior to the Residences application was 314, more than the
226 required. Board Motion, p. 11. Those 314 are comprised of
the 50 agreed-upon units and the following units: Tarrant Lane,
89-95 Hopkins Street (173 units); 200-400 Quannapowitt Avenue
(79 units); 62 and 67 Foundry Street (10 units); 184 Water Street
(one unit); and 198 Albion Street (one unit).

Tarrant Lane, 89-95 Hopkins Street. The comprehensive permit for
this project was filed with the Wakefield Town Clerk on October
21, 2019. Joint Exhibits, pp. 17-54; Residences Opposition, Exh.
B. Those 173 units counted toward the Town’s recent progress on
that date, which is well outside of the 12-month period prior to
both comprehensive permit applications. As discussed above, they
did not again count toward the Town’s recent progress when the
building permits issued on October 7, 2022.

With regard to the 32 Nahant application, the Board offers an
additional argument that, assuming the date of the Tarrant Lane
building permit determines recent progress and, even though that
date—October 7, 2022—is not within a year prior to 32 Nahant’s
application, the Tarrant Lane units should nevertheless count be-
cause they were not reflected in the Town’s SHI until February
1, 2023. In support they cite the italicized language in 760 CMR
56.03(5):

Recent progress toward a municipality’s Statutory Minima shall
mean that the number of SHI Eligible Housing units that have
been created within the municipality during the 12 months prior
to the date of the Comprehensive Permit application, evidenced
by being inventoried by the Department.... (emphasis added).

Since the Tarrant Lane development was not “inventoried by the
Department” until February 1, 2023—within the 12 months prior
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to 32 Nahant’s application—the Board claims these units should
be counted toward the Town’s recent progress. Board Motion, pp.
10-11. Because the operative date to determine recent progress is
the date of the comprehensive permit, which for the Tarrant Lane
development, was October 21, 2019, and not the date of the issu-
ance of the building permit, this argument is unavailing.

200-400 Quannapowitt Avenue. The Board’s special permit
and site plan decision for this project, which added 79 units to
the Town’s SHI, was filed with the Town Clerk on August 12,
20221 The Board alleges that the decision was modified on April
4, 2023, and the building permit for this development was issued
on August 1, 2023.22 Board Motion, p. 9. Both dates, it argues,
are “well within the 12-month period before the application...”
and, thus, should be counted toward the eligible units. 1d. We dis-
agree. The special permit authorizing these units was filed with
the Town Clerk on August 12, 2022, beyond the 12-month peri-
od prior to the filing of both comprehensive permit applications.
Accordingly, we determine that these 79 units cannot be counted
toward the Town’s recent progress.

62 and 76 Foundry Street. The Board issued the special permit,
site plan and variance decisions for this multifamily development,
which added ten affordable units to the Town’s SHI, on November
30, 2021. Joint Exhibits, pp. 85-116. These ten units were first eli-
gible for the SHI, and therefore counted toward the Town’s recent
progress, as of November 30, 2021, well beyond the 12-month
period prior to both comprehensive permit applications. They did
not again count toward the Town’s recent progress when the build-
ing permits issued on September 20, 2023.

184 Water Street and 198 Albion Street. The Board issued its de-
cisions approving the 184 Water Street apartment building, which
added one affordable unit, on January 6, 2023, and the 198 Albion
Street apartment building, which also added one affordable unit,
on January 4, 2023. However, while the special permits for both
require the recording of regulatory agreements and evidence that
the projects will count toward the Town’s SHI, the Board does
not dispute that no such regulatory agreements had been execut-
ed or recorded, nor had Local Action Unit (LAU) approval been
obtained as of the date of either of the developers’ applications.
Residences Opposition, p. 20; Exh. B; 32 Nahant Opposition, p.
9. The Board argues that because the special permits for each de-
velopment specifically require the recording of a regulatory agree-
ment and evidence that the units will count toward the Town’s
SHI, they should nevertheless be counted toward the Town’s re-
cent progress. Board Motion, pp. 9-10.

We disagree. An essential component of SHI eligibility under G.L.
c. 40B, § 20, is the requirement of an eligible state or federal sub-

9. According to the October 3, 2023, SHI, Wakefield had a total of 11,261 housing
units; two percent of that is 226. Joint Exhibits, pp. 14-15; 760 CMR 56.03(5).

10. The 50 units are comprised of 36 units at 572-596 North Avenue; eight units
at 27-37 Water Street; three units at 259 Water Street; and three units at 581-583
Salem Street. Residences Opposition, Exh. B.

11. The Board states that the decision was issued on July 13, 2022, but the Town
Clerk stamp reflects that it was filed with that office on August 12, 2022. Joint
Exhibits, p. 327. The difference in dates is not relevant for the reasons discussed.

12. The Joint Exhibits do not include evidence of the modification decision and the
building permit certificate provided indicates that the building permit was issued
on December 19, 2023, not August 1, 2023. Joint Exhibits, pp. 327-343. The dis-
crepancy of these dates is not relevant, for the reasons discussed.
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sidy program. See Hollis Hills, LLC v. Lunenburg, No. 2007-13  May 28, 2024: Housing Appeals Committee; Shelagh A. Ellman-
[4 MHACR 41], slip op. at 10-11 (Mass. Housing Appeals Comm.  Pearl, Chair, Rosemary Connelly Smedile, and James G.
Dec. 4, 2009) (plain text of statute requires Committee to exclude  Stockard, Jr.

from consideration any affordable housing not subsidized under

qualifying government-sponsored program), aff’d, Zoning Bd. of  Counsel for Board

Appeals of Lunenburg v. Housing Appeals Comm., 464 Mass.  Thomas A. Mullen, Esq.

38, 45-47 (2013), citing Zoning Bd. of Appeals of Wellesley v. 40 Salem Street, Bldg. 2, Suite 12

Housing Appeals Comm., 385 Mass. 651, 654 (1982). The undis-  Lynnfield, MA 01940

puted evidence shows that these units had not been restricted un-

der a state or federal subsidy program as of the date of either proj-  counsel for The Residences at Nahant, LLC

ect’s application. Accordingly, they were not eligible for inclusion 35557 Alexander Panos, Esq.

on the SHI, and therefore not created within the 12-month period  The panos Law Group

prior to the date of either comprehensive permit application. They 246 Andover Street, Suite 301

may not be counted toward the Town’s recent progress pursuant Peabody, MA 01960

to 760 CMR 56.03(5).

Counsel for 32 Nahant Street, LLC
Paul J. Haverty, Esq.

Based on the foregoing, the Board is not entitled to a safe harbor ~ Jonathan M. Silverstein, Esq.

under 760 CMR 56.03(5). Accordingly, the Board’s motion for ~ Blatman, Bobrowski & Haverty, LLC
summary decision is denied. The developers’ cross-motions for 9 Damonmill Square, Suite 4A4
summary decision are granted. These matters are remanded to the ~ Concord, MA 01742
Board for continuation of proceedings on the respective compre-

hensive permit applications.

V. CONCLUSION AND ORDER
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Regnante Sterio LLP

Marion Village Estates, LLC v. Marion Zoning Board of
Appeals, Case No. 2022-01, 18 MHACR 1 (2023)

offers a lesson to local boards and municipal counsel that

minor project details (here: the metering of utilities) should
be reviewed as conceptual and preliminary in nature at the time
of permitting, and that post-approval changes to project details
are a routine part of the Chapter 40B review process. The case
concludes with another important lesson, that “fiscal impact” is
not a valid Local Concern and therefore cannot be taken into con-
sideration by local boards.

The case of Marion Village Estates versus the Marion ZBA

Chapter 40B regulations provide both a procedure for post-ap-
proval project changes and specific guidance to local boards for
their review of such changes. The procedure is outlined in 760
CMR 56.05(11), which requires the applicant to give notice of the
proposed change to the local board, following which the board has
twenty days to review the notice. This brief window means that an
in-depth review of the change may not be possible, and depending
on the board’s meeting schedule, the board may not even be able
to take up the issue at a public meeting. In any event, if the board
finds the change to be insubstantial—or does not take action with
in the 20-day window—the change is deemed approved, and the
permit is automatically deemed amended to include the change.
(For developers and their counsel, a written decision acknowl-
edging the insubstantial nature of the change is preferred, as this
creates a paper trail and may help to avoid confusion down the
road when building inspectors and other reviewers are assessing
the project’s compliance with the requirements of the permit.) If
the board finds the change to be substantial, they must notify the
applicant, and a full public hearing with notice to interested parties
is required. This determination by the board is immediately ap-
pealable by the applicant, who also has the option to proceed with
the public hearing on the project change and see how they fare.

The guidance to local boards for their review of project chang-
es is outlined in 760 CMR 56(7)(4)(c & d), which, respective-
ly, contain examples of what “generally” should be found to be
substantial and insubstantial changes. The HAC in this decision
was quick to point out that these examples and recommendations
are non-binding; although true, boards and their counsel would
do well to treat these examples as effectively mandatory unless
extraordinary circumstances are present.

The examples of substantial changes are more instructive than
the examples of insubstantial changes, as they are illustrative of
the fact that project changes must be significant, project-altering
changes in order to rise to the level of being deemed “substantial”.

2023 Review

These include increases in building height or unit count greater
than 10%, reductions in the size of the site more than 10% with-
out a corresponding decrease in unit count, changes in the build-
ing type, or changes to the project tenure (rental or ownership).
A change in unit count is a particularly instructive example, as a
project’s unit count is typically thought of as fundamental to the
nature of the project, and comprehensive permit decisions almost
always state specifically that the project cannot contain more than
a specified number of units. This section provides otherwise: a
project’s unit count can theoretically be increased—by less than
10%—without need for the board’s approval or a public hearing.
For larger projects, this could be an increase of 20+ units.

The specific examples of insubstantial changes include reductions
in unit count, decreases in floor area of units or changes in bed-
room count less than 10%, changes in the color or style of ma-
terials, and changes to the project’s financing/subsidy program.
However, because the threshold for a finding of substantial change
is so high, boards and their counsel should treat all changes that
do not clearly live in the same area code as the examples outlined
above as insubstantial.

In this instance, the choice should have been an obvious one. The
developer here decided to change how water was metered: instead
of one meter per 10 units, the developer wanted to have each unit
individually metered. The reason for this change came down to
dollars and cents: the group metering would have kicked the proj-
ect into a higher pricing tier based on consumption, and changing
to individual metering avoided this. Although the HAC did not
agree with the developer that this change fell under 760 CMR
56.07(4)(d)(4) (style or color of materials), it nonetheless found
the change to be insubstantial by comparing it to the project as a
whole, taking into consideration adverse impacts on residents and
the surrounding area.

The proposed change here pertained only to how water was me-
tered. It would not have been visible to neighbors. That being
the case, the best argument the board could muster was that the
change would have an effect on town finances, since the town’s
revenue from selling water to the project would be reduced, and
the board felt a public hearing to address that issue was warranted.
The HAC disagreed, reminding the board that “negative impact
on a town’s finances” does not constitute a Local Concern, and
therefore “is not relevant under G.L. ¢. 40B.” This was an import-
ant lesson for all local boards—and one that can be applied outside
of the realm of Chapter 40B—to avoid the temptation to engage in
the (usually speculative) analysis of fiscal impacts because how a
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town or city finances the services it is obligated by law to provide
to its residents is simply not relevant in this context.!

Walpole Zoning Board of Appeals v. Wall Street
Development Corp., Case No. 2022-08 (Darwin Commons)
and 2022-09 (Pinnacle Point), 18 MHACR 5 (2023)

These parallel cases pertaining to two projects filed by the same
developer at approximately the same time both pertain to the local
board’s claim of safe harbor based on EOHLC’s certification of
compliance with the town’s housing production plan.

760 CMR 56.03(4) provides a procedure for municipalities to
enact housing production plans (“HPP”’s)—and an incentive for
engaging in such responsible municipal planning. This section re-
quires HPPs to contain a comprehensive assessment of the local
housing needs in the municipality, an outline of the municipali-
ty’s affordable housing goals, and a description of how the mu-
nicipality will implement the HPP to create affordable housing.
If approved by EOHLC, the municipality’s HPP and the fact of
its approval will be posted on EOHLC’s website—signaling to
potential 40B developers that they will need to determine whether
the municipality is in compliance with that HPP before consider-
ing whether to file a Chapter 40B development application. This
list of “certified communities” is also maintained and publicly
posted by EOHLC. At any given time, only a handful of commu-
nities are listed as certified.

A certification of HPP compliance is valid for either 1 or 2 years
for municipalities who approve SHI-eligible housing units equal
to at least 0.5% or 1.0%, respectively, of the total year-round hous-
ing units in a calendar year. Local boards and their counsel should
be aware that EOHLC requires applications for certification of
HPP compliance to be filed in the same calendar year in which
the SHI-eligible housing units were approved. This presents a
potential challenge in instances where a project is approved near
the end of a calendar year. Boards should also be aware that the
certification of compliance cannot be “saved up” for use at some
future date. Use it or lose it.

If certified by EOHLC, 40B developers may be discouraged from
filing new projects in that municipality, as they know when they
walk in the door that the local board may be entitled to invoke
“safe harbor” to deny (or impose conditions upon) a Chapter 40B
development. This threat of safe harbor represents the incentive to
municipalities to undertake the effort of creating a HPP.

At issue in these cases is what happens if a community is certified
by EOHLC as in compliance with its HPP, but while that certifi-
cation is effective, the SHI-eligible units lose their SHI-eligibility.
Lapses in SHI-eligibility occur for various reasons; here, and in
most cases, the lapse occurred due to the duration of time between
the project’s approval and the issuance of building permits. If
more than 1 year of time passes between these events, the units
lapse; the same occurs if certificates of occupancy are not issued
within 18 months after the issuance of building permits. These
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lapses create thorny situations where, as here, there is an abutter
appeal of a project. In this situation, the abutter’s actions have the
potential to undermine municipal planning (in addition to exac-
erbating the statewide housing crisis), as the delay created by the
litigation can result in the appealed project’s units lapsing in their
eligibility for the SHI, as occurred here.

Here, the local board approved a 40B project in April 2021 and
based on that, the town obtained a 2-year certification of compli-
ance with its HPP, through April 2023. Parallel to this, however,
an abutter appealed the same project. In this situation, the devel-
oper understandably opted not to proceed with the construction
of the project “at risk” while the appeal was pending. Because
of this, one year and one day after the prior project had been ap-
proved, building permits for the prior project had not yet issued;
as such, the developer in this case filed its comprehensive permit
applications even though the town was still listed by EOHLC as
a certified community. Shortly after the project applications were
filed, EOHLC requested that the town provide proof of building
permit issuance for the prior project; when the town did not re-
spond, EOHLC rescinded its HPP certification.

On appeal of EOHLC’s denial of the board’s invocation of safe
harbor, the board argued that EOHLC was not entitled to rescind
its certification of compliance with the town’s HPP even though
the SHI-eligibility of the units serving as the basis for such compli-
ance had lapsed. In other words, the town felt it should be entitled
to the full benefit of the safe harbor even though its actions had not
(yet) resulted in the creation of affordable housing. Alternatively,
the board argued that the HPP safe harbor should be tolled (indef-
initely, apparently) while appeals of the project that gave the basis
for the safe harbor are resolved.

The HAC did not have sympathy for these arguments, noting that
the entire purpose of the HPP safe harbor was “to give a munici-
pality an incentive to plan for and construct affordable housing.”
Therefore, the language of 760 CMR 56.03(4) creating this safe
harbor was subject to and limited by the requirements of 760
CMR 56.03(2)(b) with respect to SHI eligibility. As such, where
the SHI-eligibility of units giving rise to the HPP certification had
lapsed, so too did the town’s entitlement to invoke this safe harbor.

These cases offer lessons for all sides. For boards and municipali-
ties, the lesson is that creation of affordable housing is an ongoing
endeavor, and projects, once approved, cannot be relied upon to
invoke safe harbor unless and until they are built and occupied.
For abutters, they would do well to be mindful that parochial ac-
tions to block affordable housing may have ramifications beyond
the bounds of their own backyards. For developers, one might
question the prudence of applying for a comprehensive permit on
the same day the town’s HPP certification had lapsed (followed
by another application roughly a week later). This provocative
move predictably led to litigation that took more time to resolve
(to say nothing of legal fees) than it would have taken to simply
wait the 364 days for the certification to expire on its own terms.

1. In full disclosure, this author represented the developer and project at an earlier
stage in its development, prior to the project’s review by the local board at issue
in this case.
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(Experienced practitioners will also not be surprised if this project
appears at the HAC again in the future.)

104 Stony Brook, LLC v. Weston Zoning Board of Appeals,
Case No. 2017-14, 18 MHACR 11 (2023)

In this case, the local board took up a familiar hobby horse: wheth-
er a project can/will comply—as it must—with applicable federal
and state laws that are not within the purview of the local board.
Here, the HAC notes that the board approached this issue with
“an unusual focus”, devoting its entire case in support of its de-
nial of the project based on alleged non-compliance with federal
and state requirements. In the process, the board largely seems to
have ignored the standard of review it was charged with a statu-
tory duty to apply—i.e., whether “there are valid local concerns
that outweigh the regional need for affordable housing.” On this
point, the HAC noted with obvious disapproval that the issue of
state and federal law compliance “overshadowed” any analysis of
Local Needs—a matter that was apparently exacerbated by “vitri-
ol between counsel”. In overturning the board’s denial, the HAC
was emphatic that both it—and the board—had no authority or ju-
risdiction “to hear a dispute as to whether a developer is adhering
to state or federal law”.

The primary issue in this case was the project’s proximity to a
state-regulated public water supply (in regulatory parlance, a
Class A Outstanding Resource Water (ORW)) and state-regulat-
ed wetlands. The requirements applicable to these matters are,
as the HAC understandably described them, “both technical and
complex”. Because of their complexity and the time that it takes
to resolve them, these highly technical issues of environmental
law have become an appealing proxy for opponents of affordable
housing.

For largely tactical reasons, outright denials of comprehensive
permits are relatively rare in 2024, as the developer, in order to
meet its prima facie burden of proof, needs only make the “min-
imal showing” that the project will comply with applicable fed-
eral and state law. Moreover, the HAC noted, judicial precedent
has established that a denial of a project is unreasonable “when
[the board] could condition approval on the tendering of a suit-
able plan that would comply with State standards.” Meeting this
standard does not require the developer to offer “overly technical”
proof of compliance with each and every applicable state or fed-
eral law, nor to obtain actual federal or state approvals. Rather,
all that is required is for the developer to make a “preliminary
prima facie showing [of] general compliance with state or federal
requirements”, which are to be applied in a “common sense, rather
than an overly technical manner”. Additionally, the HAC stressed
that the developer’s prima facie case is considered only based on
“evidence supplied by the developer”. As such, the board in this
situation will not be allowed to wage a battle of the experts in
an attempt to undermine the developer’s prima facie case—as the
board attempted to do here.

In this case, the local board (and an intervenor) for the most part
did not even attempt to argue that there were valid Local Concerns
regulated by local bylaws or ordinances that outweighed the hous-
ing need. Instead, the entire basis of the board’s case was that the
project “cannot” comply with various MassDEP and EPA regu-

C.3

lations pertaining to stormwater management and the project’s
proposed wastewater treatment facility, and that such alleged
non-compliance constituted a Local Concern. Finding for the
developer on this issue, the HAC rejected the board’s attempt
to explore “the details of every state and federal requirement
they consider applicable”, as this would “take[ ] the Committee
proceedings into an area beyond the purpose of the prima facie
case.” Relatedly, the HAC also reminded boards and abutters that
the 40B review process cannot be used to “ultimately determine
whether a project will comply with state or federal requirements”.

The only local bylaws cited by the board in support of its Local
Concerns argument were, as the board acknowledged, enacted lo-
cally in accordance with federal or state mandates (e.g., a local
stormwater management bylaw enacted in order to comply with
MS4/NPDES requirements). However, as is typical, these bylaws
merely re-stated state and federal requirements, and did not create
new, local regulatory requirements that the board might have been
able to cite as a valid Local Concern that outweighed the housing
need.

In sum, the HAC held that the board’s citation of federal and state
regulations with which it claimed the project could not comply
was not a proper basis for the denial of the project—and that the
board’s attempt to re-litigate these same issues before the HAC
was also improper: “it is not for the Committee to determine state
and federal requirements are deficient and step in to interpret those
requirements or to impose additional ones on our own as part of
our role to evaluate local concerns.” The HAC thus annulled the
denial of the project and directed the board to issue a compre-
hensive permit containing only a handful of conditions—one of
which forbade the board from including in its permit any “new,
additional conditions”.

The takeaway from this case is that boards should not concern
themselves with matters outside of their purview—specifically, in
this instance, matters of state or federal law. Instead, local boards
must defer to the state and federal authorities who have the ex-
pertise and jurisdiction to apply and enforce these requirements.
Moreover, because local boards lack the authority to waive state or
federal legal requirements, boards should be mindful that Chapter
40B developments must comply with applicable state and federal
requirements regardless of whatever else the board may require of
the project. In other words, boards may take heart that if a project
doesn’t comply, it won’t get built, full stop.

SLV School Street, LLC v. Manchester-By-The-Sea Zoning
Board of Appeals, Case No. 2022-14 (Rulings on Two
Motions to Intervene), 18 MHACR 31 and 34 (2023)

This pair of decisions pertains to two motions to intervene in a
developer’s appeal from the local board’s denial of a Chapter 40B
development. The motions were filed jointly by a local conserva-
tion trust and a group of abutters opposed to the project, many of
whom are (as of this writing) identified on the trust’s website as
members of the trust’s board of trustees.

Opponents of Chapter 40B projects frequently seek to intervene in
HAC appeals for the purpose of continuing their opposition to the
project. Pursuant to 760 CMR 56.05(6)(2)(b), the HAC has discre-
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tion to allow such intervention upon a showing that the intervenor
would be “substantially and specifically affected by the proceed-
ings”. However, due to the HAC’s limited jurisdiction, intervenors
may not raise issues that are outside the scope of the developer’s
appeal. Moreover, the would-be “intervenor must demonstrate
that they [would be] aggrieved by the action sought by the devel-
oper in the appeal.” Aggrievement in this context tracks case law
under Chapter 40A, Section 17 with respect to zoning appeals:
the intervenor must demonstrate a particularized injury by direct
facts. However, unlike in Chapter 40A appeals, there is no pre-
sumption of standing for parties in interest (i.e., direct abutters,
owners of land across the street, or direct abutters to the direct
abutters within 300 feet), and thus no “as of right” intervention
based on party in interest status. Additionally, the intervenor must
demonstrate that its interests would not be adequately protected
but for its intervention.

In the first decision, the conservation trust sought to intervene on
the basis of reasons similar to those discussed in a 2021 ruling of
the Nantucket County Superior Court, Nantucket Land Council,
Inc. v. Housing Appeals Committee, Mass. Super. Ct., Nantucket
Cty. (Case No.: 2075-0021) (June 22, 2021), which overturned a
ruling of the Committee denying intervention to a local nonprofit
based on vague concerns about development and its supposed in-
terest in protecting “open space”. Similarly here, the conservation
trust cited only its “role in managing hundreds of acres of conser-
vation land and trails in the vicinity of the project site” and “inter-
est in the advancement of ecological conservation” as its supposed
basis for aggrievement.

Under these circumstances, the HAC found that the conservation
trust had made none of the required showings for intervention: to
wit, the trust had not demonstrated aggrievement, had not shown
it would be affected by the proceedings, and had not established
that its interests would not be adequately protected but for its in-
tervention. As such, the HAC denied the trust’s motion to inter-
vene. However, apparently once bitten, twice shy after its 2021
reversal in the Nantucket case, the HAC nonetheless allowed the
trust to participate as an interested person.

In the second decision, a 10-residents group (many of whom ap-
pear to be trustees of the trust) sought to intervene pursuant to
MGL c. 30A, § 10A in order to assert claims arising under MGL
c. 214, § 7A relating to “damage to the environment”—a tactic du
jour by anti-development groups seeking to hamstring the devel-
opment of affordable housing that they wish not to have in their
proverbial backyards. Intervention under this statute is reviewed
based on the same standard discussed above, with the exception
of the issue of aggrievement. In this context, rather than demon-
strating personal aggrievement, the resident group instead must
merely substantiate its damage to the environment claim. As with
aggrievement, doing so requires direct facts and a showing that
the claim is not conjectural or speculative. If allowed to intervene,
“such intervention shall be limited to the issue of damage to the
environment and the elimination or reduction thereof in order that
any decision in such proceeding shall include the disposition of
such issue.” In the context of a denial of a project, this meant that
the resident group had to identify local interests protected by local
requirements that the developer was seeking to waive.
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In support of their request to intervene, the group largely relied
on state law requirements. However, “compliance with the state
requirements cited by the proposed interveners is not within the
Committee’s jurisdiction and cannot form the basis for interven-
tion.” However, the group also cited alleged harm from impacts
on vernal pools, which, the HAC found, were subject to regulation
by a local bylaw that was stricter than applicable state laws. As to
this issue alone, the HAC allowed the group to intervene.

This decision presents a potentially troubling situation, as the at-
tempt to intervene in the case was quite obviously a coordinated,
tactical effort by the conservation trust and a 10-residents group
composed of many of the trust’s trustees. By doing so, although
the trust did not even attempt to establish aggrievement itself, the
resident group was able to sidestep this requirement, effectively
enabling the trust to intervene in the case through its trustees (and
others) as proxies. Additionally, the participation in the case by the
trust (a 501(c)(3) tax-exempt organization) would appear to make
it possible for project opponents to fund litigation aimed at block-
ing affordable housing and to receive tax deductions for doing so.

Patricia A. Klauer v. Falmouth Zoning Board of Appeals,
Case No. 2022-02, 18 MHACR 39 (2023)

The case of Patricia Klauer versus Falmouth presents a curious
and unlikely case—one of such triviality that one wonders how it
possibly could have made its way all the way to the HAC without
settling somewhere along the garden path. Instead, Ms. Klauer’s
name will be forever noted for posterity in the annals of the HAC
for her struggle to find somewhere to store her wheelbarrow.

In this case, a developer had permitted and built a 12-unit Chapter
40B single-family subdivision. Ms. Klauer purchased one of these
homes, and she soon found herself with 99 problems, all of which
involved not having enough storage for her lawn tools. Ms. Klauer
therefore found herself in the market for a garden shed. Perhaps
understandably, she went into this endeavor unaware that placing
a prefabricated garden shed on cinder blocks in her backyard—
something that did not even require a building permit—would, in
the view of local zoning authorities, require amending the com-
prehensive permit.

After checking with the local building department and getting per-
mission from her homeowners’ association, Ms. Klauer’s dream
of backyard garden tool storage soon became a reality, albeit brief-
ly. Her well-appointed horticultural bliss was to be short lived,
however, as her audacity in placing a shed in her backyard soon
(somehow) drew the attention of local officials and eventually a
zoning enforcement order, which argued that the shed was not
authorized by the comprehensive permit. On appeal to the local
board to modify the comprehensive permit to allow her single-sto-
ry, 164 square foot megastructure, Ms. Klauer was refused, with
the board citing her obstinate failure to obtain “advance permis-
sion” for her shed in its order demanding the removal of the shed.

Nevertheless, Ms. Klauer persisted, but so too did her tormentors.
On appeal to the HAC, the board did not relent or retreat—instead
it defended its decision and moved to dismiss the case for lack of
standing, arguing that only the original developer (now long gone)
could seek to modify the comprehensive permit. The board—ap-
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parently unaware of the unique pleasure associated with the smell
of a freshly cut lawn—also argued that Ms. Klauer’s interest in
agricultural equipment storage was “purely economic”.

In the end, Ms. Klauer’s tenacity paid off. Perhaps recognizing
that “to plant a garden is to dream of tomorrow”, the HAC held
in favor of Ms. Klauer, recognizing her standing to seek modifi-
cation of the comprehensive permit as the successor in interest to
the original developer, finding her request to install her shed to
be insubstantial in nature, and ordering the comprehensive permit
modified to allow Ms. Klauer’s shed to remain. This victory was
not hers alone, as reaching this point required the services of an at-
torney and engineer, and took more than two years to accomplish.
Reasonable minds may differ as to whether Ms. Klauer’s victory
was pyrrhic. Local anti-gardening activists may be disappointed
in this result, but surely they will be happy that taxpayer funds
were dispensed in the service of waging such an important battle,
even if it ultimately proved unsuccessful at stopping Ms. Klauer in
her relentless pursuit of storage for her lawnmower.

Medford Zoning Board of Appeals v. DIV Fellsway, LLC,
Case No. 2020-07, 18 MHACR 44 (2023) and North Reading
Zoning Board of Appeals v. NY Ventures, LLC, Case No.
2019-11, 18 MHACR 62 (2023)

These cases, both decided the same day, are interlocutory appeals
by local boards from denials by EOHLC of their invocations of
the General Land Area Minimum (GLAM) safe harbor.?

At issue in GLAM safe harbor appeals is whether—despite hav-
ing less than the bare minimum of 10% of its housing stock as
affordable units—a municipality’s decision to deny or condition
a Chapter 40B project is consistent with local needs because “the
land area in the municipality dedicated for use as housing for low
or moderate income households is 1.5 percent or more of all land
zoned for residential, commercial, or industrial use, subject to cer-
tain exclusions.”

The specifics of the GLAM safe harbor have been addressed else-
where many times and at great length, including by this author in
commentary in previous volumes of this publication, to which the
reader—and anyone suffering from sleepless nights—may refer.
In summary, GLAM is calculated by dividing the town’s SHI-
eligible land area (the numerator) by the town’s total land area
zoned for residential, commercial, or industrial uses, subject to
certain specific exclusions (the denominator). The calculation of
this acreage also requires determining what land area is “directly
associated” with affordable housing—which entails a site-by-site
analysis based on Global Information System (GIS) mapping and
satellite imagery that—despite the not insignificant margins of er-
ror associated with GIS mapping and debatable reliability of sat-
ellite images—frequently leads to calculation of acreage down to
the thousandth of an acre.

If the result of dividing the numerator by the denominator is 1.5%
or above, the town is eligible to claim the GLAM safe harbor, and
as such a decision to deny or condition a project is deemed to be
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consistent with local needs. A board must invoke this safe harbor
within 15 days of opening its public hearing, following which the
developer has 15 days to object. An objection triggers review by
EOHLC and frequently—as it did in both of these cases—an ap-
peal to the HAC.

The methodology for calculating the numerator and denominator
is fully explained in DHCD’s Guidelines for Calculating General
Land Area Minimum. However, as other boards represented by
the same legal counsel have unsuccessfully attempted to do in
countless prior cases, the boards in both of these cases objected
to the HAC’s use of these Guidelines. As noted previously by this
author the last time this tactic was tried, “the meritlessness of this
argument is so well established by now that discussion of it in this
decision was reduced to a footnote containing an ever-lengthening
string cite. It merits no further attention here.”

As to the substance of the safe harbor claim in the Medford case,
it turned out that the board had improperly excluded from the de-
nominator land that it deemed “unbuildable” and various rights
of way whose ownership was not established. With respect to the
numerator, the board failed to prorate eligible acreage based on
SHI eligibility ratios, failed to cap land area based on applicable
per-unit area requirements of the local zoning code, and unsuc-
cessfully attempted to count unmaintained wooded areas as “di-
rectly associated” land area.

The HAC’s detailed, thorough analysis of the calculation of
GLAM in the Medford case spans thirteen pages in this volume,
and interested practitioners are encouraged to review it in detail.
The specifics raise no new issues of interest and will not be repeat-
ed here. In the end, the HAC held that the board’s claim of 1.83%
GLAM was inaccurate and found that the developer’s case that
GLAM constituted only 1.25% was more credible. On that basis,
the HAC denied the board’s safe harbor claim and ordered the
case to be remanded for further proceedings.

The North Reading case involved similar issues affecting the nu-
merator and denominator, which resulted in a broad overcounting
of affordable land area (the numerator) and undercounting of to-
tal land area (the denominator) by the board. However, this case
presented a unique quandary for the HAC and the parties because
the board’s safe harbor claim turned on the acreage of a single
site, which was the location of a state-operated group home—the
details of which (including its address) are strictly confidential.
Litigating this issue involved extensive motion practice, subpoe-
nas to multiple state agencies, filing of documents under seal, and
even occasioned an application by a local resident to intervene
in the case due to concerns about the possibility that confidential
group home information might be revealed.

Notably, the GLAM Guidelines provide a procedure for boards
to obtain the acreage of these confidential sites. In this instance,
when the board requested that calculation, it received a response
indicating group home acreage of nearly 60 acres. However,
testimony elicited based on subpoenas to the agencies who had

2. In full disclosure, this author was legal counsel of record for the developer in the

North Reading appeal.
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performed this calculation revealed that the calculation was vast-
ly overinflated due to the fact that the state authorities had not
adjusted the eligible acreage of this parcel based on the GLAM
Guidelines—including, most critically, the exclusion of non-di-
rectly associated land area.* When the necessary adjustments were
made, the prior group home acreage calculation of nearly 60 acres
was reduced to just over 7 acres.

Once all the necessary adjustments to the GLAM calculation had
been made, the percentage was reduced to just 0.657%—Tless than
half of the required threshold to claim this safe harbor. As such,
the HAC denied the board’s safe harbor claim and ordered the
case remanded for further proceedings.

These two highly technical cases, which occupy thirty pages of
this volume, clearly indicate that the GLAM safe harbor is still
very much a live issue, and one that developers’ counsel should be
keenly aware of in the lead up to Chapter 40B applications. These
cases—which took 3 and 4 years, respectively, to litigate—are a
testament to how costly and time-consuming it can be to defeat
GLAM safe harbor claims.

One may reasonably question what, if anything, is accomplished
by cases like these. Few GLAM claims have succeeded, and the
trivial minutiac upon which the GLAM analysis turns quick-
ly leaves one with a distinct feeling that the analysis bears little
relation to Chapter 40B’s goal of creating affordable housing.
Moreover, even where the analysis has been performed correct-
ly, determining whether a municipality has “enough” affordable
housing based on land acreage invariably means that the vast ma-
jority of the “affordable” land area—especially in more rural com-
munities—is occupied by sprawling parking lots, vast decorative
lawns, and the like. Whether or not those areas are “directly as-
sociated” with affordable housing, or “actively maintained”, one
may question the wisdom of allowing them to be used to demon-
strate a municipality’s success in creating affordable housing.

Unfortunately, the GLAM safe harbor has foundations in the
40B statute, so eliminating it would require amending the statute
itself—obviously, a political third rail that would be unpopular
with municipalities. Unless and until that happens, however, the
GLAM safe harbor issue, in this author’s opinion, will continue
to present a perennial impediment to the creation of affordable
housing.

Pond View Commons, LLC v. Lunenburg Zoning Board of
Appeals, Case No. 2023-01, 18 MHACR 75 (2023)

This case involves an interesting question as to the limits of the lo-
cal board’s authority to waive local requirements in the context of
Chapter 40B developments. Here, the developer sought to extend
municipal water and sewer services, both of which would have
required outside approvals. In its application, the developer asked
the board to waive these approval requirements. Because they felt
that the board’s authority to do so was questionable, the developer
and board took the unusual step of stipulating to stay proceedings
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for them to test this question at the HAC, essentially requesting an
advisory opinion about the board’s authority before it had issued
a decision.

Here, the town’s sewer commission was created by a special leg-
islative act that prohibited new sewer connections or extensions to
serve land outside of the designated service area but allowed for
the service area to be amended by town meeting vote. Similarly,
the town’s water district was also created by special legislative
act, and it provided that new connections to serve land outside of
its coverage area required approval of the district’s water com-
missioners. In response to the developer’s application for such an
expansion, the commissioners voted to disapprove that request.
Apparently, no town meeting vote to expand the sewer service
area was ever sought.

Before turning to the merits of the case, the HAC briefly ques-
tioned its jurisdiction to entertain it in the first place, since there
was no final decision at issue, nor any specific action adverse to
the developer that could be appealed. Ultimately, the HAC decid-
ed to proceed to the merits, but cautioned that its decision to do
so was based on the specific facts presented—including the fact
that all parties had stipulated to consent to the HAC’s jurisdiction.
However, because a lack of subject matter jurisdiction is an un-
waivable issue that cannot be resolved by stipulation or consent,
one may question whether this determination passes muster.

Turning to the merits, first, the HAC considered whether the sew-
er commission and water district were “local boards” within the
meaning of 760 CMR 56.02, ultimately concluding that they were.
This should be unsurprising, as the definition of “local board” spe-
cifically includes sewer and water commissions, as well as boards
created by special act of the legislature.

Next, the HAC turned to the question of whether the board had
the authority to waive the voting requirements creating by the
special acts establishing the sewer commission and water district.
This question seemingly had already been answered by Board of
Appeals of Maynard v. Housing Appeals Committee, 370 Mass.
64 (1976) and Wilmington Arboretum Apts. Associates Limited
P’ship v. Wilmington, 1 MHACR 378 (Mass. Housing Appeals
Comm. June 20, 1990). However, after an analysis of Maynard
and two cases analyzing it (i.e., Zoning Bd. of Appeals of Groton
v. Housing Appeals Comm., 451 Mass. 35 (2008) and 135 Wells
Avenue v. Housing Appeals Comm., 478 Mass. 346 (2017)), in
which the courts held that the local board (and HAC) lacked the
authority to require the conveyance of easements, the HAC found
that the Maynard case was distinguishable because it appeared
not to have involved a situation where an approval of an expan-
sion to a utility service area was required. Such a decision, the
HAC found, constituted a legislative act, rather than a permitting
function.

Although the HAC’s debatable assertion of jurisdiction over this
case suggests that this decision is likely dicta, this decision is none-
theless troubling, as it not only undermines decades-old wisdom as

3. Interestingly, the group home issue presented by this case was an impetus for
EOHLC to amend its GLAM Guidelines while the appeal was pending to clarify
how the group home acreage calculation was to be performed. The board argued

that the HAC should not be allowed to take the amended Guidelines into account,
but this argument was rejected.
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to the board’s expansive jurisdiction to waive local requirements
and issue enforcement directives to local boards pursuant to 760
CMR 56.05(10), it also effectively creates a roadmap for anti-de-
velopment municipalities to avoid 40B development by tying their
own hands through regulations requiring town meeting and oth-
er similar votes—a concern raised by the developer in this case.
Especially in rural areas, on Cape Cod, and on the Islands, public
infrastructure is not only often extremely limited, but also on-site
sewer treatment and/or installation of water wells may not be fea-
sible due to other environmental regulations, which are often used
as a means to indirectly control and manage growth and develop-
ment. Time will tell whether this decision will have a chilling effect
on the creation of affordable housing in such communities, where
the need for affordable housing is still especially great.

Valley Community Development Corporation v. Hadley
Zoning Board of Appeals, Case No. 2023-03, 18 MHACR 82
(2023)

The final decision in this volume presents what appears to be a de-
veloper caught in the crossfire of an internecine political kerfuffle
between local boards. The project at issue was a Local Initiative
Project (LIP), sometimes referred to as a “friendly 40B”, which
would have converted an existing Econo Lodge motel into an
all-affordable housing development with one unit for an on-site
manager—a proposal that was supported by the local select board
and other local officials.
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The local zoning board, however, apparently did not get the memo
about the town’s support of the project, and it voted to invoke
safe harbor on the basis that the town was above 10% on the
Subsidized Housing Inventory (SHI). On appeal to the HAC, the
select board, as the local authority with control over litigation, in-
formed the HAC that the town’s support for the board’s decision
was being withheld, that town counsel had been instructed not to
defend that decision, and that town funding to continue the litiga-
tion had been cut off.

The developer then moved for summary decision that the board’s
denial of the project was not consistent with local needs. This
motion was not opposed or responded to by the board. As noted
above with respect to the Weston case, the developer’s burden of
proof in an appeal from an outright permit denial already requires
a “minimal showing”. Here, the HAC, without any opposition to
the developer’s case, found that burden to be easily met. As to the
question of safe harbor, while the town clearly did qualify for that
safe harbor (and today still would), the HAC deemed that issue to
have been waived by the board through its failure to introduce any
evidence in the case.

While this case may be a source of fascination for those with an
interest in local Hadley politics, it does not present any issues of
significance for practitioners. |l



C.8

MHACR Commentary 2023

This page intentionally left blank.



MHACR Commentary— Volume 18

C.9

MHACR Commentary—Municipal Counsel

Paul J. Haverty, Esq.
Blatman, Bobrowski & Haverty, LLC

18 MHACR 1 (2023), the Presiding Officer Lisa V. Whelan

issued a Summary Decision determining that a proposal to re-
place six (6) two-inch water meters with sixty (60) individual 5/8"
inch water meters constituted an insubstantial change, overturn-
ing a determination of the Marion Board of Appeals holding such
modification to be a substantial change.

In Marion Village Estates, LLC v. Marion Board of Appeals,

The Presiding Officer reviewed the impacts of the proposed mod-
ification, noting that it did not impact the physical layout of the
project. Rather, the change would “cause a drop in consumption
billed per meter, further resulting in a reduction in the tier-rate
billed per meter, and consequently, a reduction in the amount of
the developer’s water bills and, therefore, in the amount of reve-
nue to the Town.” As the Presiding Officer noted in her decision,
“the Committee has long held that negative impact on a town’s
finances is not relevant under G. L. c. 40B.”

PRACTICE TIP: The Applicant in this appeal took advan-
tage of the provision in 760 CMR 56.05(11)(d), which allows
an applicant to either immediately appeal a determination
that a proposed modification is substantial, or to elect to
continue forward with a duly noticed public heating and re-
serve the question of whether the Board’s determination was
proper until after the Board issues a decision on the proposed
modification. In this instance the Applicant chose an imme-
diate appeal to challenge the determination that the proposed
modification was substantial.

The full Committee issued a decision in the consolidated cas-
es of In the Matter of Walpole Zoning Board of Appeals v. Wall
Street Development Corp. (Darwin Commons), and In the Matter
of Walpole Zoning Board of Appeals v. Wall Street Development
Corp. (Pinnacle Point), 18 MACR 5 (2023). These matters in-
volved an interlocutory appeal of a decision by the Department of
Housing and Community Development (DHCD). The Board had
asserted a claim of a safe harbor under the Housing Production
Plan regulation at 760 CMR 56.03(4). DHCD determined that the
Board’s safe harbor claim was not valid, because the units that
served as the basis for the Housing Production Plan certification
were no longer eligible for inclusion on the Town’s Subsidized
Housing Inventory (“SHI”) because more than twelve (12) months
had elapsed from the permit creating the units without the issuance
of a building permit. The Committee held that even if a certifica-
tion was issued for a two-year period, that certification remained
dependent on the units remaining eligible for inclusion on the SHI.

2023 Review

PRACTICE TIP: Municipalities should take any steps nec-
essary to ensure that units added to their SHI remain eligible
by issuing building permits as quickly as possible. Ultimately,
the timing of the issuance of building permits rests with the
developer rather than the municipality, but removing any lo-
cal hurdles preventing the issuance of building permits can
help keep units on the town’s SHI.

In 104 Stony Brook, LLC v. Weston Zoning Board of Appeals, 18
MHACR 11 (2023), the developer appealed a denial of a compre-
hensive permit issued by the Weston Zoning Board of Appeals.
The Applicant sought construction of a 154-unit rental develop-
ment on a two-acre property in Weston. The Board denied the
comprehensive permit, based upon purported concerns relating to
claims that the Project could not comply with state and federal
requirements relating to stormwater management and wastewater
treatment. The Committee ruled that the Board, and the intervener
City of Cambridge, failed to identify any local concerns that sup-
ported the denial of the comprehensive permit. The Committee
further found that the Board’s concerns relating to compliance
with state and federal requirements could be ensured through the
imposition of conditions requiring such compliance.

The Project site is located in close proximity to Stony Brook
and the Stony Brook Reservoir, which are owned by the City
of Cambridge. The City was allowed to intervene in this matter
based upon the potential impacts to this water resource as it relates
to the stormwater management and wastewater treatment for the
Project.

As an initial matter, the Committee had to re-examine the standard
for an applicant establishing its prima facie case. The Committee
reviewed the regulations at 760 CMR 56.07(2)(a), which state
that the developer may establish a prima facie case by showing
compliance with federal or state standards or generally accepted
standards. The Committee noted the use of the disjunctive “or” in
this regulation. The Committee also noted that compliance with
state or federal standards can be satisfied though the imposition
of a condition requiring such compliance. The Committee noted
that evidence supplied by the Board and the City of Cambridge
challenging the Applicant’s prima facie case was not relevant,
as its determination was based solely on the evidence supplied
by the Applicant. Ultimately, the Committee determined that the
Applicant met its prima facie case.

The Committee next addressed the question of local concern, not-
ing that neither the Board nor the City of Cambridge pointed to a
local requirement more stringent than state or federal requirements
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relating to stormwater or wastewater treatment. The Committee
noted that even if a more restrictive local requirement were ap-
plicable, the Board failed to demonstrate how such local require-
ment “is necessary to provide protection against specific harms
that could not be protected by the state and federal schemes.”

The Committee noted that all of the Board’s claims in support of
the denial of the comprehensive permit was based upon a pur-
ported lack of compliance with state and federal requirements.
Even where local concerns were alleged, their “sole argument was
that compliance with them is required by federal and state law][.]”
Accordingly, the Committee held that the Board failed to identify
a local concern that supported its denial.

PRACTICE TIP: As always, a board should make certain
to identify local requirements that ate stricter than state and/
or federal law in support of its decision. This case shows that
simply pointing to local requirements that require compliance
with state or federal standards is insufficient to support a de-
nial (or approval with conditions). If a board is unable to
point to a local rule or requirement that imposes standards
more testrictive than state or federal requirements, then its
decision is unlikely to be upheld on appeal to the Committee.

The Committee issued another decision on a 1.5% GLAM inter-
locutory appeal in the case of In the Matter of Medford Zoning
Board of Appeals and DIV Fellsway, LLC, where the Committee
upheld a decision of DHCD overturning a safe harbor claim made
by the Medford Zoning Board of Appeals.

In this appeal, the Board challenged the application of DHCD’s
Guidelines for Calculating General Land Area Minimum issued
on January 17, 2018, and revised January 31, 2020 (the “GLAM
Guidelines”). The Committee noted that “while it is appropriate to
give deference to a policy articulated by DHCD, the Committee
would not be bound by such a policy if it were in violation of
statutory provisions or statutory intent.” However, the Committee
found that “the Board has offered no valid basis for the Committee
to declare any portion of 760 CMR 56.00 or the GLAM Guidelines
invalid.”

Upon review of the substantive claims, the Committee noted
that the Board’s calculation of total developable land excluded
1,065.99 acres of land zoned as Recreation Open Space. Uses al-
lowed in this zoning district include bowling alleys, theaters, con-
cert halls and private recreation clubs. The Committee determined
that this zoning district did not prohibit all residential, commercial
and industrial uses, and therefore may not be excluded from the
total developable acreage calculation. The Committee also held
that the exclusion of 11 rights of way that were not identified as
public ways was also improper, thus adding an additional 26.656
acres of developable land.

The Committee also had to review the calculation of land where
low- and moderate-income housing exists. The Board argued that
it should get to count the entire property area associated with de-
velopments on which all of the units count on the SHI. The de-
veloper argued that the Board ignored the GLAM Guidelines and
failed to apply the analysis for directly associated area for multiple
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sites. Ultimately, the Committee rejected the Board’s claim that
1.83% of the City’s land area was SHI eligible, holding instead
that the correct calculation was 1.25%, thus falling below the
1.5% safe harbor.

PRACTICE TIP: Safe harbor appeals, particularly GLAM
appeals, are a lengthy and expensive process. The Committee
has consistently ruled against challenges to the validity of the
GLAM Guidelines. Accordingly, a board should take care to
ensure that the GLAM Guidelines are followed when deter-
mining whether to pursue a safe harbor appeal. Failure to
do so will likely result in the safe harbor claim being rejected
and the matter being remanded back to the Board for further
proceedings.

In Pond View Commons, LLC v. Lunenburg Zoning Bd. of Appeals,
18 MHACR 75 (2023), the Committee ruled on an interlocuto-
ry appeal brought by the Applicant challenging a “Certificate of
Partial Vote” issued by the Lunenburg Zoning Board of Appeals
denying waivers to extend water and sewer services to the pro-
posed project. Both the Board and the Applicant signed a stipu-
lation to indefinitely suspend the local proceedings to allow the
interlocutory appeal to proceed.

As an initial matter, the Committee was required to determine
whether the Lunenburg Sewer Commission and the Lunenburg
Water District are local boards subject to Chapter 40B. The
Committee had no difficulty in determining that both the Water
and Sewer Districts were local boards, consistent with a long
line of Committee decisions. The Committee noted that “there is
no state agency that has oversight of the workings of either the
Sewer Commission or the Water District and both entities were
created for the benefit of their respective districts, not for the state
at large.” Accordingly, both the Sewer Commission and Water
District were determined to be local boards.

The next question the Committee had to answer was whether
the Board had the authority to grant the waivers requested by the
Applicant. The Committee reviewed the applicable decisional
law, and held that the requirement for a Town Meeting vote to
extend the sewer and water districts was a legislative function
that required Town Meeting authorization, which could not be
waived under Chapter 40B. The Committee thus held that neither
the Sewer Commission nor the Water District could waive the re-
quirement for Town Meeting approval to expand their districts,
thus such waiver was not available under Chapter 40B.

PRACTICE TIP: Although a board may be a local board as
that term is defined in the regulations, it will still be necessary
to determine whether a requested waiver impacts a legislative
function of that board, or whether it implicates a permitting
function. If a legislative function is involved (such as a re-
quirement for obtaining Town Meeting approval), then that
legislative function may not be waived as part of a compre-
hensive permit application.

In another case with an unusual procedural history, the Committee
overturned a denial of a comprehensive permit by the Hadley
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Zoning Board of Appeals, in which the Board declined to defend
its decision after the Hadley Select Board refused to pay for le-
gal counsel to defend the Board’s decision. In Valley Community
Development Corp. v. Hadley Zoning Board of Appeals, 18
MHACR 82, the Committee overturned the Board’s denial of a
comprehensive permit application to convert an existing motel
into fifty (50) affordable housing units.

The Applicant filed a motion for summary decision, which was not
opposed by the Board, mainly because the Select Board (which
supported the Project) refused to fund counsel for the Board in
this appeal. The Committee noted that this failure to respond to the
factual claims in the Applicant’s Motion for Summary Decision
constituted an admission to all facts asserted by the Applicant.
However, the Committee noted that, even though the motion was
unopposed, it still had to determine whether the undisputed facts
supported summary decision.

The Committee was provided evidence of statements made by the
Board during the course of the public hearing that the denial was
based upon a claim that Hadley had prohibited multi-family hous-
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ing for more than sixty (60) years, and any change of that policy
should come from Town Meeting. The Committee noted that po-
sition is directly contrary to the statutory purpose of Chapter 40B.
Given the fact that the Board did not submit any evidence of a
local concern supporting its denial of the comprehensive permit,
the Committee issued summary decision in favor of the Applicant.

PRACTICE TIP: It is difficult to identify practice tips for
this case, as it is quite unusual for a select board to deny a
board access to counsel to defend its decision in an appeal
to the Committee. However, the reasons atrticulated in the
Board’s denial do not seem to be the sort that would have
likely been upheld by the Committee even if counsel was
available to defend the Board’s decision. A board should take
care to avoid denying a comprehensive permit application
when any concerns it has can be addressed through the im-
position of conditions. Once a board denies a comprehen-
sive permit application, it loses any ability to impose condi-
tions on the project. [ |
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