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The Commission issued seven decisions in 2021, six of 
which were in employment cases, and all of which were de-
cisions of the full Commission. Two of the Commission’s 

2021 decisions are discussed below. 

Full Commission Affirms Hearing Officer’s Decision Reject-
ing Failure to Accommodate Claim but Holding Respondent 
Liable for Disability-Based Harassment, Providing Important 
Guidance on the Obligation to Engage in the Interactive Pro-
cess

The full Commission in O’Leary v. Brockton Fire Department, 
43 MDLR 14 (2021), affirmed without change a 2018 Hearing 
Officer’s decision that found Respondent Brockton Fire 
Department liable for disability-based harassment but not liable 
for failure to accommodate the Complainant’s disability. Despite 
agreeing that the Respondent was not liable for failure to accom-
modate, the Commission provided some useful guidance on the 
obligation to engage in a good-faith, interactive process.

The Complainant was employed as a probationary firefighter. 
During his employment, he completed a period of training at drill 
school followed by shifts at a series of fire stations. While at drill 
school, after he experienced difficulties with classroom work, the 
Complainant presented the Deputy Chief of the department with 
a neuropsychological report diagnosing him with a learning dis-
ability, anxiety/depression, and ADD. He did not subsequently re-
quest any accommodation during his shifts at the stations. 

As to the Complainant’s failure-to-accommodate claim, first, 
the full Commission affirmed the Hearing Officer’s finding that 
the Complainant’s presentation of the neuropsychological report 
was not a request for “continuing accommodation” extending to 
his shifts at the fire stations, as it was related to academic perfor-
mance, and not the physical, on-the-job, post-drill-school work 
such as operating a fire truck and other equipment. Second, the 
Commission affirmed the Hearing Officer’s finding that even if the 
Complainant had requested an accommodation, the Respondent’s 
failure to engage in an interactive process with Complainant was 
excused because there was substantial evidence that such a dia-
logue would have been futile. Quoting Ocean Spray Cranberries, 
Inc. v. MCAD, 441 Mass. 632, 644 (2004), the full Commission 
noted that a refusal to participate in the interactive process once 
initiated by the employee is a violation of Massachusetts law. 
However, it also indicated that “substantial evidence that an in-
teractive dialogue would have been futile may excuse a respon-
dent’s failure to engage in the interactive process,” citing MTBA 
v. MCAD, 450 Mass. 327, 342 (2008). 

In this case, there was substantial evidence that the Complainant 
had significant difficulty with a broad range of essential firefighter 
functions such as pump operation, which supported the Hearing 
Officer’s finding that an interactive process would have been fu-
tile. The full Commission contrasted Savage v. Massachusetts 
Rehabilitation Commission, 38 MDLR 105, 114 (2016), in which 
the employer was found liable for not holding an interactive pro-
cess because there was insufficient evidence that the process would 
have been futile. Further, in a footnote, the full Commission pro-
vided guidance for future failure-to-accommodate cases, caution-
ing that “Respondents will generally be unable to demonstrate that 
no accommodation could have been made without undue hardship 
unless the employer has ‘engaged in an interactive process with the 
employee and ha[s] made a good faith effort to explore the options 
that come out of such a process.’” (quoting MTBA, 450 Mass. at 
353). 

Finally, the full Commission also affirmed the Hearing Officer’s 
finding that the Respondent was liable for disability-based harass-
ment of Complainant, rejecting the Respondent’s contention that the 
evidence did not adequately tie its harassment of the Complainant 
to his disabilities. The evidence showed the Complainant was sub-
jected to cruel and unrelenting pranks at his first station assign-
ment, which closely followed his disclosure of disabilities at drill 
school to the Deputy Chief, who was still in charge of trainees 
when Complainant began his first station shift. The evidence also 
supported that during the time of the pranking the firefighters at the 
first station were growing increasingly upset with the Complainant 
for his struggles to learn his job. Thus, the Hearing Officer was 
permitted to infer that the pranking firefighters learned about the 
Complainant’s disabilities from the Deputy Chief or from their ob-
servations of the Complainant. The Complainant did not appeal the 
Hearing Officer’s decision not to hold the Deputy Chief individu-
ally liable for disability-based harassment. 

As to damages, the full Commission affirmed the award of 
$40,000 in damages to the Complainant for emotional distress, 
and reduced his attorneys’ fee application by one-third due to the 
lack of success on his failure to accommodate claim. 

Practice Note: The full Commission’s decision is a good re-
minder that when a respondent fails to engage in an interactive 
process in good faith, it will likely lose the ability to argue that 
no accommodation could have been made without undue hard-
ship. Further, while still an open issue, the full Commission’s 
decision seems to suggest that if the respondent fails to en-
gage in the interactive process, the burden of proof shifts to 
the respondent to show that the complainant would not have 
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been able to perform the essential functions of the job even with 
an accommodation, and therefore that an interactive process 
would have been futile. 

Full Commission Agrees with Hearing Officer’s Interpretation 
that G.L. c. 151B, § 4(2) Includes a Labor Organization’s Duty 
to Reasonably Accommodate Union Members

The full Commission in Reed v. Pipefitters Association of Boston, 
Local 537, et al., 43 MDLR 19 (2021), affirmed retired Hearing 
Officer Eugenia Guastaferri’s 2019 decision that a Boston pipe-
fitters’ union had a duty to reasonably accommodate a member’s 
hearing disability at monthly meetings so as to allow her to under-
stand the proceedings and participate. While not an employment 
case, the full Commission’s decision is instructive for future is-
sues of statutory interpretation under Chapter 151B, and is notable 
for its description of the meaning of disability discrimination.

The Complainant, who is hearing impaired, requested that she be 
provided with a stenographic transcription of the union’s monthly 
meetings with closed captioning, which was denied. The union 
appealed on the grounds that Hearing Officer Guastaferri errone-
ously concluded that G.L. c. 151B, § 4(2) required labor organi-
zations to provide reasonable accommodations to their members, 
and that providing a stenographic transcription of the union meet-
ings would not unduly burden the union. 

The full Commission agreed with Hearing Officer Guastaferri’s 
reasoning that, while the language of G.L. c. 151B, § 4(2) does not 
contain the term “reasonable accommodation,” based on the com-
prehensive language of G.L. c. 151B, § 4(2), the remedial purpose 
of G.L. c. 151B, and the liberal construction to be applied, the 
statute is properly interpreted to include the duty to reasonably 
accommodate union members with disabilities. 

First, the Commission explained that plain language of the statute 
and logic leads to this interpretation. Given the unique nature of 
disability discrimination, for a union member who cannot com-
prehend and participate in proceedings because of a hearing im-
pairment, the statute’s promise of inclusion in and enjoyment of 

“full membership rights” means nothing without a concomitant 
obligation to accommodate, citing National Assoc. of the Deaf 
v. Harvard Univ., 2016 WL 2561622 (D. Mass. Feb 9, 2016). 
Next, the Commission pointed to the statute’s broad language that 
prohibits “discriminating in any way” against union members as 
further support for the interpretation that unions must, in appro-
priate circumstances, accommodate their members, so as not to 
create “a subclass of individuals with less access and substandard 
rights.” The Commission cited Ocean Spray Cranberries, Inc. 
v. MCAD, 441 Mass. 632, 648 n. 19 (2004), in which the SJC 
did not rely on the term “reasonable accommodation” in G.L. 
c. 151B, § 4(16) but instead, focused on what it means to dis-
criminate against a person with a disability, i.e., prevention from 
enjoying equal terms, conditions, and benefits of employment. 
Therefore, the Commission agreed with Hearing Officer’s con-
clusion that where union meetings are not accessible to members 
on equal terms, failure to accommodate may constitute discrimi-
nation. Lastly, the Commission cited the need to liberally construe 
G.L. c. 151B for the accomplishment of its purposes, citing Flagg 
v. AliMed, Inc., 466 Mass. 23, 29 (2013), in which the SJC recog-
nized a fourth, non-written category of individuals protected un-
der in G.L. c. 151B, § 4(16): employees who are associated with 
an individual with a disability. Similarly, the Commission wrote, 
the broad remedial purpose of G.L. c. 151B, § 4(2) supports the 
unions’ obligation despite the absence of the term “reasonable ac-
commodation.”

As to the union’s undue hardship argument, the Commission 
concurred with the Hearing Officer’s conclusions that neither 
the union’s speculative concern that its members might not ap-
prove changing the by-laws to permit the attendance of a stenog-
rapher who was not a union member, nor its possibly over-stated 
concern for secrecy of the meetings, showed that providing the 
Complainant with transcription caused undue burden or hardship. 

The Commission affirmed the Hearing Officer’s award in its en-
tirety, including $25,000 for emotional distress damages, plus at-
torneys’ fees and costs. n
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In contrast to prior quarters where we have focused on the mon-
etary damages awarded by Hearing Officers in discrimination 
and harassment cases, in this commentary we focus on an ad-

ditional element—the requirement for the employer to conduct 
recurring training. The case serves as an important reminder to 
employers that the cost of discriminatory conduct to the employ-
er is not limited to monetary damages to the departing employee 
but to the continuing costs of supervised training for remaining 
employees. 

Full Commission Sustains Hearing Officer’s Determination 
and Signals that Monetary Damages Are Not the Sole Cost 
Employers Might Have To Bear When Faced With Discrimi-
nation Claims, But That Remedial Supervised Training May 
Also Be Levied.

Sexual Harassment - Hostile Work Environment: Cynthia Phillips 
and MCAD v. Electro-Term, Inc.

In Cynthia Phillips v. Electro-Term, Inc., 43 MDLR 27 (2021), 
the Hearing Officer found that the Respondent-employer was 
liable for sexual harassment and retaliation that were suffered 
by the Complainant-employee. The Hearing Officer awarded 
Complainant token damages—2,880 in lost wages, $5,000 in 
emotional distress, and twelve percent interest per annum and 
additionally ordered the employer to conduct remedial recurring 
training for existing employees. On appeal, the Full Commission 
sustained the Hearing Officer’s decision in full, including empha-
sizing the training obligation.

Respondent appealed the Hearing Officer’s decision on six 
grounds: (1) that the Hearing Officer discounted the testimony of 
a witness on the basis of her limited English; (2) that the Hearing 
Officer erred in excluding evidence regarding the Complainant’s 
termination from her prior place of employment; (3) that the 
Hearing Officer erred in attributing liability to the employer be-
cause it took prompt and remedial action following Complainant’s 
complaints; (4) that retaliation was improperly adjudicated since 
Complainant’s supervisors merely threatened termination but did 
not actually effectuate the adverse action; (5) that the work en-
vironment was not so severe as to give rise to liability for con-
structive discharge; and (6) that the Hearing Officer abused her 
discretion by ordering the employer to conduct sexual harassment 
discrimination training.

The Full Commission found that (1) the Hearing officer had not 
erred in crediting Complainant’s testimony over the testimony of a 
Respondent-friendly witness with limited English proficiency be-
cause the language barrier might have prevented the witness from 
successfully eavesdropping on conversations since she might not 
have been able to identify context fully; (2) evidence gate-keep-
ing was within the Hearing Officer’s discretion and there was no 
demonstration of an abuse of discretion or other error of law thus 
there was no basis on which to disturb her finding; (3) Respondent’s 
investigation initiated fourteen days after the Complainant com-
plained was neither prompt nor remedial because the investigation 
was commenced on the day that Complainant resigned and the 
immediate reaction of Complainant’s supervisor was to joke about 
the Complaint with the two alleged harassers; (4) that threats to 
terminate employment do constitute adverse action since they can 
have a chilling effect equivalent to actually carrying out a threat; 
(5) that where the Complainant was subject to ongoing harass-
ment even following her complaint and where the employer did 
not show signs of investigating or remediating the subject of the 
complaints and where Complainant was even subject to threats by 
management, the conditions of an intolerable work environment 
were found and liability for constructive discharge warranted; and 
(6) that training was within the Hearing Officer’s discretion in 
addition to being specifically enumerated as a remedy within the 
Commission’s procedural regulations.

Key Takeaways for Employers

• Prompt Investigation: Employers must initiate prompt and 
remedial investigation when an employee complains of dis-
criminatory treatment and/or harassing behavior. In evaluating 
whether the investigation is initiated promptly and whether it 
is remedial in nature will depend not only on the formal initi-
ation of the investigation but also on comments and steps tak-
en in the intervening time that can signal the seriousness with 
which the complaint is regarded.

• Training Obligation: An employer may be required to conduct 
training for a significant duration even following the com-
plainant’s departure where a systematic pattern of discrimina-
tion or harassment is found or where the employer’s response 
to a complaint is severely lacking. n

MDLR Defense Commentary 2021 Review
 
Lisa Damon, Esq. 
Vlada Feldman, Esq. 
Seyfarth Shaw LLP



C-4 MDLR Commentary 2021

This page intentionally left blank.


